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1.

INTRODUCTION AND SUMMARY
1.1 OVERVIEW OF RECIRCULATED EIR NO. 2
This document is a Recirculated Environmental Impact Report (REIR) prepared in accordance with
the California Environmental Quality Act of 1970 (CEQA), as amended. The Town of Corte Madera
is the lead agency for the project evaluated in this REIR.
This REIR is a recirculation of a portion of the Draft EIR (DEIR) (State Clearinghouse Number
2014042069) that addressed the Corte Madera Inn Rebuild Project and that was circulated for
public review from November 17, 2014 to January 20, 2015. The DEIR was posted on the Town’s
website on November 17, 2014. Comments were received and a Final EIR (FEIR) was begun to
respond to public and agency comments on the DEIR. During the FEIR process, it was determined
that a portion of the DEIR should be significantly revised, and thus a first REIR was prepared in
order to meet the requirements of CEQA. The first REIR was circulated from July 17, 2015 to
August 31, 2015, and was also posted on the Town’s website. The first REIR addressed changes
to the traffic impact analysis and a new alternative. The FEIR, which provided responses to
comments on the DEIR and the first REIR, was issued in November 2015.
Now, this second REIR, known as REIR No. 2, has been prepared to show changes to the
Biological Resources section of the DEIR (Section 4.3) that are necessary to reflect new
information that became available after circulation of the DEIR and first REIR. The new information
resulted in identification of a new environmental impact related to sensitive natural communities.
According to Section 15088.5(a) of the CEQA Guidelines, “A lead agency is required to recirculate
an EIR when significant new information is added to the EIR after public notice is given of the
availability of the draft EIR for public review under Section 15087 but before certification…. New
information added to an EIR is not ‘significant’ unless the EIR is changed in a way that deprives the
public of a meaningful opportunity to comment upon a substantial adverse environmental effect of
the project or a feasible way to mitigate or avoid such an effect (including a feasible project
alternative) that the project’s proponents have declined to implement.”

CONTENTS OF REIR NO. 2
This REIR No. 2 provides the following components that are intended to supplement the DEIR on
the Corte Madera Inn Rebuild Project (State Clearinghouse Number 2014042069):


Revisions to Section 4.3, Biological Resources, of the DEIR to address new information that
became available after circulation of the DEIR and first REIR related to the on-site pond.



Minor text revisions to Section 4.3, Biological Resources, mainly to provide additional
information on the black-crowned night heron, an issue that was addressed in comments on
the DEIR and in the FEIR.
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REVISED BIOLOGICAL RESOURCES ANALYSIS IN REIR NO. 2
This REIR No. 2 addresses new information and new analyses related to conditions at the on-site
pond, specifically related to the presence of submerged aquatic vegetation dominated by widgeongrass (Ruppia maritime). Questions were raised about the conclusions in the DEIR related to
vegetation conditions and the wetland status of the pond. Consequently, new studies were
completed and the Biological Resources section has been revised. Additional information on the
scope and process of preparing the revised Biological Resources section is provided in the
“Introduction” of the revised section, which is provided in its entirety in Chapter 2 of this REIR
No. 2.
Most of the changes made to the revised Section 4.3 (see Chapter 2 of this REIR No. 2) are to
address the new information related to the on-site pond. In the revised Section 4.3, new text added
as part of this REIR No. 2 is shown with underlining, and deleted text is shown with strikeout.
Additional changes were previously made to Section 4.3 to respond to comments on the original
DEIR that were addressed in the FEIR. In the revised Section 4.3 (see Chapter 2 of this REIR No.
2), changes that were made as a part of the FEIR are shown with double underlining.

PUBLIC REVIEW AND COMMENT ON REIR NO. 2
The Town has already closed the comment period for the original DEIR and the first REIR. The
Town is now recirculating a portion of the DEIR (this REIR No. 2) and seeks public comment on
only those portions of the DEIR that have been revised and are the subject of this REIR No. 2 in
accordance with CEQA Guidelines Section 15088.5. These comments will be addressed in an
updated FEIR. Other comments received during the REIR No. 2 public review period will not be
addressed in the updated FEIR.
After the REIR No. 2 public review period has ended, responses to the comments on this REIR
No. 2 will be prepared and the updated FEIR will be issued. The updated FEIR will address
comments on the following three components: 1) the original DEIR, 2) the first REIR, and 3) REIR
No. 2. See further discussion in Section 1.3, Public Review, below.

1.2 PROJECT BACKGROUND
PROJECT ADDRESSED IN DEIR
As discussed in the DEIR, Reneson Hotels Inc., the project applicant, proposes the demolition of
an existing hotel building and restaurant and the construction of a new 187-room hotel (the project)
on the 5.47-acre Best Western Corte Madera Inn site (the project site) at 56 Madera Boulevard in
Corte Madera.1 No restaurant would be provided on the project site, and the project would result in

1 Since the original application evaluated in the DEIR, the project was revised to include 174 rooms, with
corresponding reductions in the number of proposed parking spaces (from 257 to 235 spaces) and the floor area ratio
(from 0.55 to 0.5333).
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a net gain of 77 hotel rooms. The primary access to the site would be from a single, relocated
driveway on Madera Boulevard near a Highway 101 off-ramp.
As part of the proposed project, the existing 0.64-acre pond located at the northeastern edge of the
site would be filled. New landscaping would be added throughout the site, concentrated near the
building and around the perimeter of the property. The perimeter would also include surface
parking.
The project would require a General Plan amendment and a rezoning to allow the proposed floor
area ratio (FAR).2 The General Plan amendment would change the Town of Corte Madera General
Plan land use designation of the site from “Mixed-Use Commercial,” which allows a maximum
commercial FAR of 0.34, to “Motel/Hotel Highway Commercial,” which would allow a maximum
FAR of 0.55. This would be an entirely new General Plan designation for the Town. The rezoning
would change the zoning of the site from C-33 Highway Commercial with a Baylands Risk Zone
and Natural Habitat Special Purpose Overlay to Motel/Hotel Highway Commercial with an FAR limit
of 0.55 and the same Baylands Risk Zone and Natural Habitat Special Purpose Overlay. This
would be an entirely new zoning designation for the Town. Design review, Preliminary
Development Plan, and Precise Development Plan approvals would also be required prior to the
issuance of any grading or building permits.

PUBLIC REVIEW OF DEIR AND FIRST REIR
The DEIR on the original project was made available for public review from November 17, 2014 to
January 20, 2015. The general public was advised of the availability of the DEIR through
notification via email and Notices of Availability mailed to neighbors of the project site. Public
agencies and interest groups were also notified by mail. The DEIR was posted on the Town’s
website on November 17, 2014. A public hearing on the DEIR was held on December 9, 2014, to
obtain oral public comments on the DEIR. During the public review period on the DEIR, written
comments were also made on the DEIR. Public comments on the DEIR were addressed in the
FEIR, which was published in November 2015.
The first REIR (addressing traffic circulation changes and a new project alternative) was circulated
from July 17, 2015 to August 31, 2015, and was also posted on the Town’s website. Written and
oral comments received during the public review period for the first REIR were also addressed in a
separate section of the FEIR published in November 2015.
Since publication of the FEIR, public hearings were held by the Corte Madera Planning
Commission between December 2015 and April 2016 to discuss the merits of the proposed project
and the adequacy of the EIR. At its April 26, 2016 meeting, the Corte Madera Planning
Commission recommended that the Town Council of the Town of Corte Madera certify the EIR. On

2 Floor area ratio (FAR) refers to the ratio of square footage of building area to the size of the site. Therefore, an
FAR of 0.34 on a 1-acre site (43,560 square feet) would allow a building square footage of 14,810 square feet.

On October 18, 2016, the Town Council of the Town of Corte Madera adopted a zoning ordinance
amendment rezoning the project site to MX-1 (Mixed Use – Tamal Vista Corridor) from C-3. This new zoning
district for the project site will become effective on November 18, 2016.
3
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April 28, 2016, new information was received from the Regional Water Quality Control Board
(RWQCB), and Town Council hearings on certification of the EIR were put on hold while this new
information could be addressed in a second REIR.

1.3 PUBLIC REVIEW
As stated in Section 15088.5(d) of the CEQA Guidelines, the lead agency need only recirculate the
chapters or portions of the original DEIR that have been modified if the revision is limited to a few
chapters or portions of the EIR. According to Section 15088.5(f)(2), when the EIR is revised only in
part (which is the case herein), the lead agency may request that reviewers limit their comments to
the revised chapters or portions of the REIR.
This REIR No. 2 will be circulated for review and comment by the public and other interested
parties, agencies, and organizations for a 45-day period as indicated on the Public Notice of
Availability of this document. The comment period for this REIR will be November 15, 2016 to
January 3, 2017. More than 45 days have been allowed for the public review to account for the
holiday period. During the public review period, written comments on the adequacy of REIR No. 2
may be submitted to:
Mr. Adam Wolff, Planning Director
Mailing Address: Town of Corte Madera Planning Department
300 Tamalpais Drive
Corte Madera, CA 94925-1418
Email Address: AWolff@tcmmail.org
Responses to all substantive comments received on the adequacy of REIR No. 2 and submitted
within the specified review period will be prepared and included in the Responses to Comments/
FEIR. The FEIR will provide copies of written comments received, along with responses to the
comments. The responses to comments on this REIR No. 2 will be prepared as a separate chapter
of the FEIR (to distinguish the comments from those on the original DEIR and the first REIR). Only
comments related to the content of this REIR No. 2 will be addressed at this time. The Town
of Corte Madera Planning Commission will review the FEIR and make a recommendation, based
on required findings, to the Corte Madera Town Council regarding certification of the EIR. Prior to
any approvals for the project, the Corte Madera Town Council must certify the FEIR and adopt a
Mitigation Monitoring and Reporting Program (MMRP) for mitigation measures identified in REIR
No. 2, the first REIR, and the DEIR, in accordance with the requirements of California Public
Resources Code (PRC) Section 21001.
The comment period for the original DEIR and the first REIR is closed. No comments on the
original DEIR or first REIR will be accepted at this time. Any comments on this REIR No. 2 should
refer to it as such.
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1.4 ORGANIZATION AND FORMAT OF REIR NO. 2
This REIR No. 2 is organized into the following chapters:


Chapter 1, Introduction and Summary: Provides an introduction and overview that
describes the contents and intended use of this REIR No. 2, project background, the REIR
No. 2 process, and organization of the document.



Chapter 2, Revisions to DEIR Biological Resources Analysis: Shows changes to the
biological resources analysis in the DEIR (DEIR Table 2-2, Summary of Impacts and Mitigation
Measures, and DEIR Section 4.3, Biological Resources). Changes made to Section 4.3 as part
of this REIR No. 2 are shown using underlining for new text and strikeouts for removed text.
Changes made to Section 4.3 that respond to comments on the original DEIR and that were
addressed in the FEIR issued in November 2015 are shown with double underlining.



Appendices: Appendices with biological information from the original DEIR and for this REIR
No. 2 to cover technical biological information used in the analyses.
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2.

REVISIONS TO DEIR BIOLOGICAL RESOURCES ANALYSIS
This chapter of REIR No. 2 includes a revised DEIR summary table and Biological Resources
section that show the text changes related to new work. New text added as part of this REIR No. 2
is shown with underlining, and deleted text is shown with strikeout. Changes that were previously
made as a part of the FEIR published in November 2015 are shown with double underlining.

2.1 CHANGES TO DEIR SUMMARY TABLE
An excerpt from Table 2-2 (Summary of Impacts and Mitigation Measures) of the DEIR begins on
the next page. The excerpt shows only the portion of Table 2-2 that addresses biological
resources. The table summarizes project impacts and mitigation measures and identifies the level
of impact both before and after mitigation.

2.2 CHANGES TO DEIR BIOLOGICAL RESOURCES SECTION
Following the Table 2-2 excerpt, this chapter provides a complete copy of Section 4.3, Biological
Resources, of the DEIR, showing changes to the original DEIR text.
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SUMMARY OF IMPACTS AND MITIGATION MEASURES

Impact

Level of
Significance
Without
Mitigation

Mitigation Measure

Level of
Significance
After
Mitigation

Biological Resources
BIO-1: Special-Status Species. Tree removal, landscape grubbing, and
building demolition associated with the project could result in the loss of
bird nests in active use, which would be a violation of the federal
Migratory Bird Treaty Act (MBTA).

PS

BIO-1: Tree removal, landscape grubbing, building demolition, and off-site sewer line
replacement shall be performed in compliance with the Migratory Bird Treaty Act and
relevant sections of the California Fish and Wildlife Code to avoid loss of nests in active
use. This shall be accomplished by scheduling tree removal, building demolition, and offsite sewer line replacement outside of the bird nesting season (which occurs from
February 1 to August 31) to avoid possible impacts on nesting birds if new nests are
established in the future. Alternatively, if tree removal, building demolition, and off-site
sewer line replacement cannot be scheduled during the non-nesting season (September 1
to January 31), a pre-construction nesting survey shall be conducted. The pre-construction
nesting survey shall include the following:
 A qualified biologist (Biologist) shall conduct a pre-construction nesting bird (both
passerine and raptor) survey within 7 days prior to tree removal, landscape grubbing,
building demolition, and/or off-site sewer line replacement.
 If no nesting birds are observed, no further action is required and tree removal,
landscape grubbing, and building demolition shall occur within 7 days of the survey to
prevent take of individual birds that could begin nesting after the survey.
 Another nest survey shall be conducted if more than 7 days elapse between the initial
nest search and the beginning of tree removal, landscape grubbing and building
demolition.
 If any active nests are encountered, the Biologist shall determine an appropriate
disturbance-free buffer zone to be established around the nest location(s) until the
young have fledged. Buffer zones vary depending on the species (i.e., typically 75 to
100 feet for passerines and 300 feet for raptors) and other factors such as ongoing
disturbance in the vicinity of the nest location. If necessary, the dimensions of the buffer
zone shall be determined in consultation with the California Department of Fish and
Wildlife.
 Orange construction fencing, flagging, or other marking system shall be installed to
delineate the buffer zone around the nest location(s) within which no constructionrelated equipment or operations shall be permitted. Continued use of existing facilities
such as surface parking and site maintenance may continue within this buffer zone.
 No restrictions on grading or construction activities outside the prescribed buffer zone
are required once the zone has been identified and delineated in the field and workers
have been properly trained to avoid the buffer zone area.

PS = Potentially Significant; LTS = Less Than Significant; SU = Significant and Unavoidable
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2. REVISIONS TO DEIR BIOLOGICAL RESOURCES ANALYSIS

SUMMARY OF IMPACTS AND MITIGATION MEASURES

Impact

Level of
Significance
Without
Mitigation

Mitigation Measure

Level of
Significance
After
Mitigation

 Construction activities shall be restricted from the buffer zone until the Biologist has
determined that young birds have fledged and the buffer zone is no longer needed.

 A survey report of findings verifying that any young have fledged shall be submitted by

BIO-2: Special-Status Species. Building demolition could result in loss of
special-status bats if roosting in existing buildings or mature trees.

PS

the Biologist for review and approval by the Town of Corte Madera prior to initiation of
any tree removal, landscape grubbing, building demolition, and other construction
activities within the buffer zone. Following written approval by the Town, tree removal
and construction within the nest-buffer zone may proceed.
BIO-2: Tree removal and building demolition shall be coordinated to ensure no loss of any
bat roosts in active use. This shall be accomplished in the following way:
 A qualified bat biologist (Biologist) shall conduct a focused survey prior to building
demolition and/or tree removal to determine whether any bat roosting activity is present
on the site, including any location used for either winter hibernation or maternity roosts .
The survey shall focus on attic and roof spaces of existing structures, cavities and
exfoliating bark of mature trees, and other locations with a potential for use by bats. The
focused survey shall remain valid for a period of 1 year, given the potential for
establishing a new roost(s), and preconstruction surveys may be required depending on
the timing of the focused survey in relation to building demolition and/or tree removal,
as specified below.
 If any evidence of active bat roost(s)are encountered during the focused survey,
building demolition and/or tree removal shall not take place until a Bat Monitoring and
Exclusion Plan (BMEP) has been prepared by the Biologist. The BMEP shall define
method(s) for bat exclusion, any required construction restrictions and monitoring
activities to ensure no loss of bats and any appropriate buffer zone around the roost
location, if necessary. The BMEP shall be prepared in coordination with the California
Department of Fish and Wildlife (CDFW) and reviewed and approved by the Town prior
to implementation, and the Biologist shall monitor all exclusion activities and ensure any
required exclusion has been successful.
 Any required exclusion actions defined in the BMEP shall occur either prior to or after
the hibernation season for hibernacula (November 1 through March 31) or after the
nursery season for maternity roosting colonies (April 1 through August 31), and
following confirmation by Biologist that the hibernacula and/or maternity roost(s) are no
longer essential for survival.
 If any active roost(s) is encountered, the Biologist shall specify in the BMEP an
appropriate disturbance-free buffer zone to be established until the required exclusion
has been accomplished. Buffer zones vary depending on location, species, and other

PS = Potentially Significant; LTS = Less Than Significant; SU = Significant and Unavoidable
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SUMMARY OF IMPACTS AND MITIGATION MEASURES

Impact

Level of
Significance
Without
Mitigation















Mitigation Measure
factors such as ongoing disturbance in the vicinity of the roost location.
Orange construction fencing, flagging, or other marking system shall be installed under
the supervision of the Biologist to delineate the buffer zone around the roost location(s)
within which no construction-related equipment or operations shall be permitted.
Continued use of existing facilities such as surface parking and site maintenance may
continue within this buffer zone.
No restrictions on grading or construction activities outside the prescribed buffer zone
are required once the zone has been identified and delineated in the field and workers
have been properly trained to avoid the buffer zone area.
Construction activities shall be restricted from the buffer zone until the Biologist has
completed the required exclusion as defined in the BMEP and approval to perform
building demolition and/or tree removal within the buffer zone obtained in writing from
the Town, as specified below.
If an active maternity roost(s) of a special-status bat species is encountered, the BMEP
shall specify that it not be disturbed until vacated and juveniles have fledged, as
determined by the Biologist. Once all young have fledged and access has been
adequately excluded from the roost location, the building demolition and/or tree removal
may proceed.
If an active maternity roost(s) of a special-status bat species is encountered, the
Biologist shall consult with the CDFW to determine appropriate compensatory mitigation
and any required mitigation defined as part of the BMEP. This may include installation
of species-appropriate replacement roosting habitat (e.g., bat boxes) on trees to be
retained on the site.
A new focused survey shall be conducted if building demolition and/or tree removal
does not occur within 1 year of conducting the field inspection to determine presence or
absence of any bat roost(s).
If building demolition and/or tree removal does not occur outside the hibernation and
nursery season (from September 1 through September 31), and more than 60 days has
passed since the initial focused survey was conducted, a preconstruction survey shall
also be conducted by the Biologist no more than 30 days prior to building demolition
and/or tree removal to confirm that no new hibernacula or maternity roosting colonies
have become established since the initial focused survey was conducted. If a new
active roost(s) is encountered during the preconstruction survey, the above provisions
and procedures shall apply to the new roost location as well.
A survey report of findings from implementing the BMEP shall be submitted by the

PS = Potentially Significant; LTS = Less Than Significant; SU = Significant and Unavoidable
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2. REVISIONS TO DEIR BIOLOGICAL RESOURCES ANALYSIS

SUMMARY OF IMPACTS AND MITIGATION MEASURES

Impact

BIO-3: Regulated Waters. Proposed development would result in filling of
the existing pond, eliminating an estimated 0.64-acre of jurisdictional
waters on the site.

Level of
Significance
Without
Mitigation

PS

Mitigation Measure
Biologist for review and approval by the Town of Corte Madera prior to initiation of any
tree removal, building demolition or other construction activities within the buffer zone.
The survey report shall verify that any roosting bats have been successfully excluded
from the roost location, and appropriate alternative roost habitat has been installed, if
necessary. Following written approval by the Town, building demolition, tree removal
and construction within roost-buffer zone may proceed.
BIO-3a: If avoidance of jurisdictional wetlands and waters of the US due to filling is not
feasible, a A Wetland Protection and Replacement Program (WPRP) shall be prepared by
a qualified wetland specialist and implemented to provide compensatory mitigation for the
proposed fill of 0.64 acre of jurisdictional waters on the site, and any other areas of
jurisdictional waters affected by the project, and to ensure compliance with Town policies
related to wetland protection and mitigation. The WPRP shall contain the following
components:
 If on-site avoidance of jurisdictional waters is not feasible, the WPRP shall provide
compensatory mitigation at a minimum 2:1 ratio (ratio of mitigation acreage or credits to
affected jurisdictional waters), subject to the review and approval by the Town and
regulatory agencies. In 2002, the applicant purchased 1.20 acres of wetlands credits
from the Burdell Ranch Wetlands Conservation Bank. An additional 1/10th of an acre
mitigation credit is needed to achieve the full 2:1 ratio under the Wetlands Protection
and Replacement Program. An alternative on-site or off-site method to achieving the
full 2:1 ratio may be necessary as part of the WPRP if additional wetland credits are no
longer available from Burdell Ranch Wetlands Conservation Bank.
 Orange construction fencing shall be installed at the edge of adjacent jurisdictional
waters to be preserved, specifically the drainage ditch along the west side of Highway
101, to ensure no disturbance to this feature. An encroachment permit from Caltrans
may be required to remove the existing culvert with slide gate that connects the existing
on-site pond to the drainage ditch and restore the area to natural conditions.
 A qualified biologist/restoration specialist shall be available during construction to
provide situation-specific avoidance measures during removal of existing culverts and
other facilities that connect hydrologically to adjacent jurisdictional waters, such as the
30-inch pipe that connects to Lagoon #1 and the culvert with slide gate at the
northeastern edge of the existing pond that connects to the drainage ditch along the
west side of Highway 101.
 Any areas disturbed as part of pond filling and culvert removal shall be restored to
prevent erosion and contamination of nearby receiving waters. This shall include
required revegetation of the adjacent drainage ditch along the west side of Highway

PS = Potentially Significant; LTS = Less Than Significant; SU = Significant and Unavoidable
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TABLE 2-2
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SUMMARY OF IMPACTS AND MITIGATION MEASURES

Impact

BIO-4: Wildlife Movement Opportunities. The project could interfere with
bird nests, bat roosts, or the movement of migratory birds.
BIO-5: Conformance with Local Plans and Policies. Proposed
development has the potential to conflict with local regulations related to
tree protection and the intent of relevant policies in the Corte Madera
General Plan related to wetlands.

Level of
Significance
Without
Mitigation

PS
PS

Mitigation Measure
101 if the bank is disturbed during removal of the existing culvert (with slide gate) that
connects to the on-site pond. If the culvert that connects to the adjacent ditch is to be
removed, monitoring shall be provided for a minimum of 3 years to ensure the
disturbed area is successfully revegetated. Annual monitoring reports shall be provided
to the Town, Caltrans, and resource agencies before December 31 of each monitoring
year, summarizing the status of revegetation efforts, and any maintenance activities
performed or required. Photographs of the location from either side of the treatment
area shall be included. Maintenance and monitoring shall continue until the area is
completely revegetated with a minimum of 80 percent absolute cover.
 Authorization for modifications to jurisdictional waters on the site shall be obtained by
the applicant from the U.S. Army Corps of Engineers (Corps) under Section 404 of the
Clean Water Act, the Regional Water Quality Control Board (RWQCB) under Section
401 of the Clean Water Act, and the California Department of Fish and Wildlife (CDFW)
under Section 1602 of the State Fish and Game Code, if required.
 All legally required permits or other authorizations shall be obtained by the applicant
from the U.S. Fish and Wildlife Service (USFWS), National Marine Fisheries Service
(NOAA Fisheries), and CDFW for the potential “take” of protected species under the
federal and California Endangered Species Acts, if required. Although considered
unlikely given the absence of suitable habitat for state- or federal-listed special-status
species, the resource agencies make the determination on the need for any
consultation or incidental take permits.
 Proof that all appropriate authorizations have been secured from the Corps, RWQCB,
and CDFW and that adequate mitigation credits have been purchased shall be
furnished to the Town prior to the issuance of a grading permit.
BIO-3b: To address potential indirect impacts on water quality and downgradient receiving
waters in the vicinity of the site, the applicant shall implement best management practices
(BMPs) under the Storm Water Pollution Prevention Plan (SWPPP) called for in Mitigation
Measure HYDRO-1a and the Stormwater Control Plan (SCP) called for in Mitigation
Measure HYDRO-1b.
BIO-4: Mitigation Measures BIO-1, BIO-2, and BIO-3a shall be implemented.
BIO-5a: The applicant shall comply with the provision of Chapter 15.50 of the Town
Municipal Code regarding proposed tree removal and requirements for adequate
protection of trees to be preserved and replacement tree plantings. A Tree Protection,
Removal and Replacement Plan (TPRRP) shall be prepared by the applicant and
submitted for review and approval by the Town. Trees to be removed shall be replaced at

PS = Potentially Significant; LTS = Less Than Significant; SU = Significant and Unavoidable
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TABLE 2-2

2. REVISIONS TO DEIR BIOLOGICAL RESOURCES ANALYSIS

SUMMARY OF IMPACTS AND MITIGATION MEASURES

Impact

Impact BIO-6: Sensitive Natural Communities. The project would
eliminate the occurrence of a widgeon-grass sensitive natural community
associated with the pond from the site.

Level of
Significance
Without
Mitigation

PS

Mitigation Measure
a minimum 2:1 ratio for 15-gallon sized plantings, or as determined by the Town based on
size of replacement plantings and other criteria. As part of the TPRRP, a certified arborist
shall be responsible for defining appropriate tree avoidance and protection measures to
ensure that trees to be preserved are not damaged during construction. Further review
shall be provided by the Town to verify adequate replacement tree plantings, refine tree
preservation and protection guidelines, and determine whether soil amendment and other
requirements are necessary for successful establishment and long-term tree health. This
shall occur prior to issuance of grading permits.
BIO-5b: Implementation of Mitigation Measures BIO-3a and BIO-3b would ensure
adequate mitigation is provided for the loss of 0.64 acre of jurisdictional waters on the site,
that protection and restoration of nearby waters is provided by the project, and that
required authorizations are secured by regulatory agencies with evidence of compliance
provided to the Town prior to issuance of a grading permit. These measures would
collectively ensure that the proposed project complies with the relevant provision in the
Town’s General Plan and Municipal Code related to jurisdictional waters.
BIO-6: Mitigation Measure BIO-3a shall be implemented.

PS = Potentially Significant; LTS = Less Than Significant; SU = Significant and Unavoidable
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Level of
Significance
After
Mitigation

LTS

LTS

2. REVISIONS TO DEIR
BIOLOGICAL RESOURCES ANALYSIS
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BIOLOGICAL RESOURCES

INTRODUCTION
This section of the EIR addresses existing biological resources at the project site and provides an
evaluation of the potentially significant impacts on sensitive resources. Revisions to the original
Draft EIR (DEIR) and Final EIR (FEIR) have been made in response to new information and further
review, generally focused on the characteristics of the on-site pond, the presence of roosting blackcrowned night herons on the site, the nature and extent of resource agency jurisdiction, and
conclusions about potential impacts of the proposed project. As summarized below, the new
information and further review included an independent third-party review overseen by the Town of
Corte Madera, review of additional information provided by members of the public in comments on
the original DEIR and by the applicant’s consulting biologist, and consultation with staff from
resource agencies with jurisdiction over the on-site pond. In this section, text added to the original
DEIR is shown in either single underline or double underline, and deleted text is shown with
strikeout, allowing reviewers to see where the section has been revised from what was contained
in the original DEIR and FEIR. New text added as part of REIR No. 2 is shown with single
underlining, and deleted text is shown with strikeout. Changes that were made as a part of the
FEIR published in November 2015 are shown with double underlining.
Biological resources were identified through the review and compilation of existing information,
including an independent third-party review during preparation of Recirculated EIR No. 2 overseen
by the Town of Corte Madera and described below, and by conducting a field reconnaissance
surveys of the project site. The review provided information on general resources in the area, the
extent of sensitive natural communities, jurisdictional wetlands, and the distribution and habitat
requirements of special-status species that have been recorded from or are suspected to occur in
the Corte Madera vicinity.
Documents prepared by the applicant’s consulting biologist and arborist were also reviewed during
preparation of the original DEIR (see Appendix BIO-1 of Recirculated EIR No. 2). These generally
served to update documents prepared as part of the previous development application in the early
mid-2000s and provide clarification about conditions on the site, and consist of the following:


Section 404 Jurisdictional Delineation (Zentner and Zentner, 2013) which provides an updated
delineation of the limits of jurisdictional waters on the site regulated under Section 404 of the
Clean Water Act.



Biological Resource Assessment (BRA) (Zentner and Zentner, 2013a) which provides a
summary of vegetation and wildlife habitats, potential for occurrence of special-status species,
summary of regulatory framework related to biological and wetland resources, assessment of
potential impacts, and recommended mitigation.



Avian Survey and Assessment (ASA) (Zentner and Zentner, 2014) which provides an update
of the comparative bird surveys that were initially conducted in 1999 and 2000 to document
use of the on-site pond and the nearby Shorebird Marsh.



Arborist Report and Tree Inventory (Becky Duckles, 2013) which provides an inventory of all
trees with a trunk diameter larger than six inches and recommendations for treatment.
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A field reconnaissance survey was conducted by James Martin, Principal of Environmental
Collaborative (EIR biologist) for this the original Draft EIR on April 1, 2014, to confirm existing
conditions, review the accuracy of Arborist Report & Tree Inventory (ARTI) by the consulting
arborist, and Section 404 Jurisdictional Delineation (JD) Biological Resource Assessment (BRA),
and Avian Survey and Assessment (ASA) by the consulting biologist, and assess potential impacts
of the proposed project.
Over the course of the environmental review process, numerous questions have been raised about
the on-site pond and the extent and CEQA significance of jurisdictional wetlands and waters
regulated by the U.S. Army Corps of Engineers (Corps). This included a detailed memorandum
commenting on the FEIR from Dr. Peter Baye (dated February 15, 2016), which described the
presence of submerged aquatic vegetation in the on-site pond, dominated by widgeon-grass
(Ruppia maritima), and challenged the conclusions reached in the original DEIR and FEIR
regarding the nature of the regulated habitat and adequacy of mitigation (Baye, 2016).
Investigation into the extent and nature of jurisdictional authority over the on-site pond was
explored by the Town, the EIR biologist, and the applicant’s consulting biologist. On April 28, 2016,
the Town received an email from the RWQCB representative showing photographs reportedly
taken of the on-site pond on April 13, 2016 showing extensive mats of submerged widgeon-grass.
In response to this information, further public hearings on the application were postponed and a
meeting was held at the Corps Regulatory Branch offices in San Francisco on May 13, 2016,
attended by the Town’s Director of Planning and Building, the EIR biologist, the applicant and
applicant’s consulting biologist, and representatives of the RWQCB and Corps. The purpose of the
meeting was to get clarification from the Corps over what the widgeon-grass findings meant with
regard to their jurisdiction and permitting, and whether the verified jurisdictional determination from
2014 remained valid. Communications were exchanged between representatives of the Corps and
the Town (Corps, 2016 and 2016a), the EIR biologist, the Town’s third party review biologist (see
below), and the applicant’s consulting biologist in the subsequent months in efforts to obtain
additional clarification about the Corps jurisdiction and distinguishing areas of wetlands from
submerged aquatic vegetation.
The applicant’s consulting biologist prepared a memorandum (see Appendix BIO-2 of
Recirculated EIR No. 2) to provide background information on the presence of widgeon-grass at
the on-site pond and surrounding area of Corte Madera (Zentner and Zentner, 2016). This included
a summary of the taxonomy and ecology of widgeon-grass, the history of past surveys of the pond,
observations on the presence of widgeon-grass in other locations in Corte Madera and the Burdell
Ranch Wetland Conservation Bank (BRWCB) made in 2016, and their professional opinion
regarding the significance of the presence of this species at the pond. Maps were prepared
showing 1) the general extent of widgeon-grass in the on-site pond observed in spring and early
summer 2016, 2) other locations where widgeon-grass was observed in Corte Madera in 2016,
and 3) the approximate extent of areas supporting widgeon-grass at the BRWCB where the
applicant has purchased mitigation credits (see Figures 4.3-1, 4.3-2, and 4.3-3, respectively, in the
memorandum in Appendix BIO-2). The applicant’s consulting biologist also assembled past
photographs of the pond in an effort to discern whether widgeon-grass has been detectible during
their previous field investigations.
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Given the complexity of the issues regarding the presence of widgeon-grass and its CEQA
significance, the Town decided it was important to obtain an independent third-party professional
opinion from another biological consulting firm. The Town retained biologist Steve Foreman,
Principal of LSA Associates, to oversee preparation of the independent third-party review and to
prepare a memorandum of their findings, referred to as the Corte Madera Inn Biological Resources
Third Party Peer Review (BRTPPR). The primary purpose of the BRTPPR was to 1) provide an
independent evaluation of the existing conditions at the on-site pond, 2) assess the significance of
the proposed filling under CEQA, and 3) provide a professional opinion on whether the proposed
mitigation was adequate to address any significant impacts.
LSA Associates was tasked specifically with evaluating 1) the presence and extent of widgeongrass in the pond, 2) the status of widgeon-grass mats as a sensitive natural community under
CEQA and suitability of proposed mitigation, 3) the CEQA significance of jurisdictional waters and
mitigation requirements, and 4) the current wildlife habitat value of the pond, including bird activity
and importance. Documents reviewed included the original DEIR and Final EIR (FEIR), the Town
General Plan and Zoning Code, a memorandum from the applicant’s consulting biologist regarding
widgeon-grass at the pond (dated June 30, 2016), photographs of the pond taken by the Town,
and public comments received by the Town, including the memorandum from Dr. Baye (dated
February 15, 2016), and email correspondence with the Corps. The letter reports prepared by LSA
Associates, dated September 19 and October 10, 2016, are contained in Appendix BIO-2 of
Recirculated EIR No. 2, together with copies of memorandums from Dr. Baye and the applicant’s
consulting biologist, and relevant emails from the Corps.
Following completion of mapping of widgeon-grass observed on the pond by LSA as part of their
independent third-party review, a follow-up field reconnaissance survey was conducted by the EIR
biologist on September 15, 2016 to inspect conditions at the pond. The observed extent of aquatic
vegetation was mapped at the time of the survey, for comparison to results mapped by LSA and
the applicant’s consulting biologist. Conclusions reached in the independent third-party review by
LSA were considered by the EIR biologist in revising this section of the EIR for Recirculated EIR
No. 2.

ENVIRONMENTAL SETTING
The discussion below addresses existing biological resources at the project site.

VEGETATION
The site is occupied by existing motel facilities, including multiple structures, paved parking and
ornamental landscaping and trees of various ages and condition. An open water pond occurs in the
northwestern portion of the site, bordered primarily by ornamental trees and groundcover species.
The pond has been highly modified and used in the past by the Town for stormwater runoff and
flood control purposes, but is no longer essential for that purpose since a pumping system is now
used by the Town for primary flood control. A 30-inch pipe at the northwest edge of the pond
connects to Lagoon #1, and serves as the primary source of flows into and out of the pond
depending on the pumping system. As Lagoon #1 water level is lowered or raised by flood control
management pumping, the pond water level is commensurately lowered or raised. A culvert and
slide gate at the northeastern edge of the pond provides a controlled hydrologic connection to a
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drainage ditch along the west side of Highway 101 and a concrete box culvert under Highway 101
that connects with Shorebird Marsh to the east of the highway. The off-site ditch along the west
edge of Highway 101 is still under tidal influence, supporting a narrow band of native pickleweed
(Salicornia virginica), but the slide gate is generally closed preventing a regular hydrologic
connection to the pond.
Vegetation on the site generally consists of ornamental landscaping, including a variety of native
and non-native trees, shrubs, and groundcover species. Ornamental shrub and groundcover
species include: oleander (Nerium oleander), English ivy (Hedera helix), alder (Alnus sp.), pampas
grass (Cortaderia selloana), firethorn (Pyracantha coccinea), red plum (Prunus cerasifera var.
autropurpurea), and St. Johnswort (Hypericum calycinum), among others.
As summarized in the ARTI, a total of 127 trees larger than 6 inches in diameter were inventoried
on the side and adjacent street and property frontages (see Figure 4.3-1). Most are in good to
excellent condition, with fair or better structural integrity. Tree species present include Chinese elm
(Ulmus parvifolia), Brazilian pepper (Schinus terebinthifolius), Hollywood juniper (Juniperus
torulosa), coast redwood (Sequoia sempervirens), glossy prevent (Ligustrum lucidum), Monterey
pine (Pinus radiata), corkscrew willow (Salix matsudane “Tortuosa’), black acacia (Acacia
melanoxylon), southern magnolia (Magnolia grandiflora), Canary Island pine (Pinus
canariensis),Australian tea tree (Leptospermum scoparium), Evergreen ash (Fraximus uhdei), shiny
Xylosma (Xylosma congestum), cape myrtle (Lagerstroemia indica), evergreen pear (Pyrus
kawakami), mayten tree (Maytenus boaria), London plane (Platanus acerifolia), Chinese pistache
(Pistacia chinensis), European white birch (Betula pendula), green ash (Fraxinus
pennsylvanica),silver maple (Acer saccharimum), sugar gum eucalyptus (Eucalyptus cladocalyx),
Siberian elm (Ulmus pumila),and carob (Ceratonia ciliqua).
The surface area and margins of the on-site pond are largely unvegetated, due to steep slopes and
fluctuations in surface water elevations as part of flood control management. Native saltgrass
(Distichlis spicata) forms a narrow band along portions of the east edge, and occurs with rabbitsfoot
grass (Polypogon monspelliensis), fat hen (Atriplex triangularis) and common threesquare
(Schoenoplectus pungens) as a small wetland vegetation area of approximately 500 square feet on
a terrace along the northeastern edge of the pond (see Figure 4.3-2).
The open waters of the on-site pond support a submerged aquatic plant community comprised of
widgeon-grass and algal mats. As defined in A Manual of California Vegetation (Sawyer et.al.,
2009), patches of widgeon-grass with a greater than 50 percent relative vegetative cover are
considered a distinct vegetation alliance, termed widgeon-grass mats (Ruppia maritima Aquatic
Herbaceous Alliance). Widgeon-grass is a native species with long, thread-like, multi-branched
leaves growing from rhizomes embedded in the bottom substrate. Stands of this species occur
across California in seasonally or permanently flooded areas, including brackish marshes,
channels, ponds, rivers, and coastal wetlands (Sawyer et.al., 2009). Seasonal flooding and drying
appear to be major influences to the distribution and abundance of widgeon-grass (Sawyer et.al.,
2009). The observable presence of this species at the on-site pond appears to vary both
seasonally and annually, making it difficult to detect at some periods. It was abundant and clearly
discernable during the spring and summer months in 2016. Widgeon-grass had not been detected
by the applicant’s consulting biologist during past field investigations conducted from 2003 to 2014
(Zentner and Zentner, 2016) or by the EIR biologist during the field reconnaissance in April 2014,
and its presence was not reported in the original DEIR. During the environmental review of a
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previous development application for the site in the early 2000s, that also proposed filling the onsite pond, the presence of submerged aquatic vegetation in the on-site pond was reported in a
memo prepared at the request of Marin Audubon Society (Wetlands and Water Resources, 2005).
This submerged aquatic vegetation was reported by Wetlands and Water Resources to most likely
be pondweed (Potemogeton spp.). It was not positively identified it as widgeon-grass, and no
photographs or other evidence of its presence was provided at the time (see 2005 memo by
Wetlands and Water Resources in Appendix BIO-2). Additionally, no submerged aquatic vegetation
was detected by the EIR biologists during his initial field reconnaissance surveys of the site
conducted back in 2004.
The extent of detectable stands of widgeon-grass at the on-site pond was mapped in 2016 by the
applicant’s consulting biologist, by LSA biologists, and by the EIR biologist (see Figure 4.3-3). The
observable extent of widgeon-grass varied widely over the spring and summer months in 2016, as
indicated in Figure 4.3-3. The applicant’s consulting biologist estimated that widgeon-grass
occurred in the central portion of the pond, occupying an estimated 0.17 acre of the pond based on
their field visits in spring and early summer of 2016. The LSA biologists estimated that all but the
shallow, periodically exposed northern end of the pond provided suitable habitat for widgeon-grass
and estimated that mats of varying densities occupied an estimated 0.42 acre of the pond at the
time of their field survey in July 2016. By mid-September, the remaining stands of widgeon-grass
observed by the EIR biologist were limited to relatively small, scattered clumps, generally
entangled with mats of algae.

WILDLIFE HABITAT
The majority of the site is occupied by structures, paved areas, and ornamental landscaping
associated with the existing hotel complex and the two block long Monona Drive right-of-way where
off-site sewer line improvements are proposed is an existing paved roadway with no wildlife habitat
values. Wildlife use in the project site vicinity is typical of suburban/urban habitat, supporting a
variety of birds and a few mammal species adapted to developed habitat. Typical wildlife species
observed or suspected include American robin, house finch, house sparrow, mourning dove,
northern mocking bird, scrub jay, bushtit, pocket gopher, house mouse, and Norway rat. Raccoon
and opossum most likely occasionally forage through the landscaped areas and accessible trash.
Trees provide foraging opportunities for numerous species of birds, but no evidence of any nesting
activity was observed during the field reconnaissance, although new nests could be established in
the future before construction proceeds. A colony of about 25 black-crowned night herons was
observed by the applicant’s consulting biologist in the trees near the existing swimming pool and
pond on the site in December 2014. No evidence of nesting was observed, and this appears to be
a winter roosting colony. Individual birds have been observed roosting in the trees during the day at
other times of the year, including a single adult reported in the BRTPPR observed on July 7, 2016
and two adult birds observed roosting in the trees by the EIR biologist on September 15, 2016. No
evidence of any nesting (i.e., rookery) by black-crowned night heron has been observed or
reported from the site.
The pond provides approximately 0.64-acre of open water and exposed mudflat habitat used by a
number of bird species. As indicated in surveys summarized in the BRA, wildlife use at the pond is
limited. The pond is bordered by a freeway on one side and the actively used motel, restaurant,
and office uses on other sides. Together the lack of protective emergent vegetation, poor water
quality, and relatively small size of the pond collectively limit the habitat values of this feature on the
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site. A pair of mallard ducks were observed foraging on the pond during the field reconnaissance
survey of the site in April 2014, but no birds were observed on the pond in September 2016 by the
EIR biologist. During the field survey in July 2016 conducted as part of the BRTPPR, mosquito fish
were observed in the pond, but the conclusion was that the pond is not an important local or
regional wildlife resource (LSA, 2016).
Monthly bird surveys were conducted by the applicant’s consulting biologist during two time periods
at the on-site pond and the Corte Madera Ecological Reserve (Shorebird Marsh), which is located
immediately east of Highway 101. The initial monthly surveys were conducted from November 1999
through October 2000, and from September 2001 to April 2002, the results of which are contained
in Appendix A of the BRA. The second set of monthly surveys were conducted from July 2013 to
February 2014, the results of which are presented in the ASA. The monthly surveys indicate that
compared to the nearby reserve, bird use at the pond was very low, with mostly bird species
associated with upland habitat being observed in the vicinity of the pond. A total of nine birds
representing three species were seen in or immediately adjacent to the pond in the 1999 to 2000
period, compared to large numbers and a wide range of over 20 species at the reserve that varied
by month of observation. For the survey period in 2013 and 2014 the pond had an average of 3.75
individual birds per survey and 3.38 different species per survey. The Shorebird Marsh had an
average of 138.5 individual birds per survey and 20.75 species per survey. Nevertheless, a variety
of birds use the pond for feeding and possibly as refuge during storm events. A full copy of the
monthly bird surveys is contained in Appendix HBIO-1 of this Recirculated EIR No. 2 (see ASA and
Appendix A of the BRA).

SPECIAL-STATUS SPECIES
A number of special-status species (see “Regulatory Framework” below for definition) are known or
suspected to occur in the open water and marshlands of San Francisco Bay, riparian corridors
along streams and creeks, and undeveloped uplands of the Corte Madera vicinity. Species
associated with the open water and coastal salt marsh habitat of the bay include the state-listed
threatened California black rail (Laterallus jamaicensis coturniculus), the state- and federal-listed
endangered California clapper rail (Rallus longirostris obsoletus), and the state- and federal-listed
endangered salt-marsh harvest mouse (Reithrodontomys raviventris), among others. However, the
potential presence of any special-status species on the site is considered highly unlikely, given the
extent of past disturbance, lack of suitable habitat, and extent of existing development.
The BRA provides a detailed review of special-status species known or suspected to occur in the
Corte Madera vicinity. The BRA provides information on typical habitat characteristics of the 32
special-status plant species and 20 special-status animal species considered to have the highest
likelihood of occurrence in the project site vicinity and concludes that none are present on the site.
Please refer to the BRA (contained in Appendix HBIO-1 of this Recirculated EIR No.2) for
additional information on these 52 species. The conclusion that none are suspected to occur on the
site was confirmed as part of the independent review performed by the EIR biologist.
As discussed in the BRA, there remains a remote possibility that one or more species of specialstatus bat could use existing attic or roof spaces in the existing structures on the site, or cavities or
exfoliating bark in the mature trees for roosting. Occurrences of hoary bat (Lasiurus cinereus) and
pallid bat (Antrozous pallidus) have been reported within 5 miles of the site by the California Natural
Diversity Data Base. Both species are considered California Species of Special Concern by the
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California Department of Fish and Wildlife (CDFW). They have no protective status under the state
or federal Endangered Species Acts, but are considered by CDFW to be vulnerable because
declining population levels, limited ranges, and/or continuing threats, and worthy of consideration
during CEQA review. Neither bat species has ever been actually detected on the site, and the
likelihood of occupation is considered very remote because of the extent of ongoing maintenance
and human activity. There remains a remote possibility that one or more roosts could be
established prior to project implementation.

SENSITIVE NATURAL COMMUNITIES
Sensitive natural communities are natural community types considered by the CDFW to have a
high inventory priority because of their rarity and vulnerability to disturbance and loss. No sensitive
natural community types are present on the site. The open water and mudflat habitat associated
with the on-site pond is considered a jurisdictional water by regulatory agencies, as discussed
below, but does not represent a sensitive natural community type. The BRTPPR concluded that the
area supporting widgeon-grass mats in the on-site pond qualifies as a sensitive natural community
type (LSA, 2016), because of the presence of this submerged aquatic vegetation. High quality
stands of widgeon-grass are recognized by the CDFW as having a rarity ranking of G4?S2
according to the CDFW’s “Natural Communities List” (CDFW, 2010). The CDFW ranks natural
communities (also referred to by the CDFW as alliances) based on a rarity ranking, using a system
derived from NatureServe, an established network of biological inventories. In this ranking system,
an alliance is given both a global (“G”) and a state-level (“S”) rank of 1 to 5, defined as follows: 1:
critically imperiled; 2: imperiled; 3: vulnerable; 4: apparently secure; and 5: secure. The CDFW
considers alliances ranked 1, 2, or 3 at the state level to be sensitive. Those alliances ranked 4 and
5 at the state level are considered common enough to not be of concern. A question mark (?)
indicates an inexact ranking because of insufficient data over the full expected range, but available
information points to this numeric rank.
The CDFW provides general guidelines1 for determining whether a specific occurrence of a
sensitive natural community type represents a “high-quality” occurrence, and whether potential
impacts would be significant. These guidelines involve a flexible set of criteria based on a number
of factors to be applied on a case-by-case basis by experienced professionals, including presence
or absence of exotic species, extent of any human-caused disturbance, viable reproduction, and
damage from insects or disease. Consideration of the abundance and distribution of other
occurrences of the community type, both locally and regionally, is also a factor in determining its
sensitivity.
The BRTPPR acknowledges that the widgeon-grass community in the pond occurs within a highly
modified aquatic habitat that was part of an actively managed stormwater and flood control system,
surrounded by a developed urban landscape, and as a result does not represent a high-quality
occurrence of this vegetation type (LSA, 2016). The applicant’s biologist provided information on
the relative abundance of widgeon-grass in other aquatic habitat in Corte Madera, including nearby
ponds off Lucky Drive and San Clemente Drive, channels on the north and south sides of Hickory
Avenue, and Shorebird Marsh, as well as the approximate extent of areas supporting widgeongrass at the BRWCB (Zentner and Zentner, 2016)

1
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JURISDICTIONAL WATERS
Based on the previous delineation of the site that was verified by the U.S. Army Corps of Engineers
(Corps), the on-site pond is a jurisdictional unvegetated “other waters of the U.S.” The previous
delineation was verified by the Corps in 2001, but these typically expire within 5 years. An updated
JD has been was submitted in 2013 and verified for verification by the Corps in 2014, basically
confirming that field conditions have not changed on the site. The Corps, CDFW, and Regional
Water Quality Control Board (RWQCB) regulate fills or modifications to jurisdictional waters, as
discussed below under the “Regulatory Framework” section.
As indicated in the JD, the pond consists of estimated 0.64-acre of jurisdictional waters of the U.S.
(see Figure 4.3-2). The jurisdictional limits were considered to fall at the elevation maintained by
the Town of Corte Madera during the spring and summer, approximately 1-foot mean sea level
(MSL). According to the Corps definition of wetlands, the three criteria of wetlands hydrology, soils
and vegetation must be met for an area to be considered a jurisdictional wetland. A narrow, broken
band of salt grass occurs along the upper edge of the eastern shoreline, and a small area of
approximately 500 square feet of wetland vegetation composed of common three-square, salt
grass, rabbitsfoot grass, and fat hen grows on a terrace at the northeastern edge of the pond (see
Figure 4.3-2). However, the vast majority of the pond is completely unvegetated by emergent
wetlands, and therefore qualifies as an “other waters of the U.S.” This is the determination made by
the Corps as part of the verification in 2001, and the applicant’s consulting wetland specialist
indicates that same conclusion in the updated JD. The Corps verified the extent of jurisdictional
other waters and small area of wetlands indicated in Figure 4.3-2 on August 14, 2014 (Corps,
2014).
Since the presence of widgeon-grass was confirmed over much of the pond in the spring of 2016,
the Town has been consulting informally with representatives of the Corps to determine whether
the presence of this species affects the status of the 2014 verified JD and whether areas
supporting widgeon-grass are technically considered “wetlands” by the Corps, and to identify the
possible permitting implications of this submerged aquatic vegetation on the site. The Corps has
indicated that the 2014 verified JD remains valid, that all of the pond is a regulated jurisdictional
“waters of the U.S.,” that the wetlands are limited to those areas of emergent vegetation mapped
along the margins of the pond (see Figure 4.3-2), and that the remainder of the pond is considered
“other waters of the U.S.” The Corps also indicated that the areas of open water supporting
widgeon-grass are considered a “Special Aquatic Site” supporting submerged aquatic vegetation
(as are areas supporting emergent wetlands), and would be subject to the U.S. Environmental
Protection Agency (U.S. EPA) and Corps Section 404(b)(1) Guidelines (see discussion of
“Wetlands and Other Waters of the United States” under “Regulatory Framework” below). The
relevant email correspondence with the Corps (2016 and 2016a) pertaining to the regulated status
of the pond is contained in Appendix BIO-2 of Recirculated EIR No. 2.

REGULATORY FRAMEWORK
Local, state, and federal regulations have been enacted to provide for the protection and
management of sensitive biological and wetland resources. This section outlines the key local,
state, and federal regulations that apply to these resources.
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FEDERAL AND STATE REGULATIONS
The U.S. Fish and Wildlife Service (USFWS) is responsible for protection of terrestrial and
freshwater organisms through implementation of the federal Endangered Species Act (ESA) and
the Migratory Bird Treaty Act (MBTA). The National Marine Fisheries Service (NOAA Fisheries) is
responsible for protection of anadromous fish and marine wildlife. The Corps has primary
responsibility for protecting wetlands under Section 404 of the Clean Water Act (CWA). The Corps
also regulates navigable waters under Section 10 (33 U.S.C. 403) of the Rivers and Harbors Act.
The CDFW is responsible for administration of the California Endangered Species Act (CESA), and
for protection of streams and water bodies through the Streambed Alteration Agreement process
under Section 1600 of the California Fish and Wildlife Code.
Certification from the RWQCB is also required when a proposed activity may result in discharge
into navigable waters, pursuant to Section 401 of the CWA and U.S. Environmental Protection
Agency (U.S. EPA) Section 404(b)(1) Guidelines. The RWQCB also has jurisdiction over waters of
the state not regulated by the Corps under the Porter-Cologne Act.
The following discusses in more detail how state and federal regulations address special-status
species and wetlands.

SPECIAL-STATUS SPECIES
Special-status species are plants and animals that are legally protected under the state and/or
federal ESAs, the Migratory Bird Treaty Act, the California Fish and Wildlife Code (Sections 3503,
3503.5, 3511, 3513, 3515, and 4700), or other regulations. In addition, pursuant to CEQA
Guidelines Section 15380, special-status species also include other species that are considered
rare enough by the scientific community and trustee agencies to warrant special consideration,
particularly with regard to protection of isolated populations, nesting or denning locations,
communal roosts, and other essential habitat. Species with legal protection under the federal and
state ESAs often represent major constraints to development, particularly when the species are
wide ranging or highly sensitive to habitat disturbance and where proposed development would
result in a take of these species.

WETLANDS AND OTHER WATERS OF THE UNITED STATES
Although definitions vary to some degree, wetlands are generally considered to be areas that are
periodically or permanently inundated by surface or ground water and support vegetation adapted
to life in saturated soil. Wetlands are recognized as important features on a regional and national
level due to their high inherent value to fish and wildlife, use as storage areas for storm and flood
waters, and water recharge, filtration and purification functions. The CDFW, Corps, and RWQCB
have jurisdiction over modifications to river banks, lakes, stream channels and other wetland
features. Technical standards for delineating wetlands have been developed by the Corps and the
USFWS, which generally define wetlands through consideration of three criteria: hydrology, soils,
and vegetation.
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The CWA was enacted to address water pollution, establishing regulations and permit
requirements regarding construction activities that affect storm water, dredge, and fill material
operations, and water quality standards. The regulatory program requires that discharges to
surface waters be controlled under the National Pollutant Discharge Elimination System (NPDES)
permit program, which applies to sources of water runoff, private developments, and public
facilities.
Under Section 404 of the CWA, the Corps is responsible for regulating the discharge of fill material
into waters of the United States. The term “waters” includes wetlands and non-wetland bodies of
water that meet specific criteria as defined in the Code of Federal Regulations. All three of the
identified technical criteria must be met for an area to be identified as a wetland under Corps
jurisdiction, unless the area has been modified by human activity. In general, a permit must be
obtained before fill can be placed in wetlands or other waters of the United States. The type of
permit is determined by the Corps depending on the amount of acreage and the purpose of the
proposed fill.
Wetlands, vegetated shallows containing submerged aquatic vegetation, and other aquatic habitats
are recognized as a “Special Aquatic Site” by the Corps when certain defining characteristics are
present. As defined under the CWA, Special Aquatic Sites include:
 Sanctuaries and refuges
 Wetlands
 Mudflats
 Vegetated shallows
 Coral reefs
 Riffle and pool complexes
The term “Special Aquatic Site” has specific meaning under the regulatory program of the CWA.
The U.S. EPA’s 404(b)(1) Guidelines establish substantive criteria for evaluating applications for
permits for regulated dredge and fill activities. Under the Guidelines, the discharge of fill into a
“Special Aquatic Site” is prohibited unless the applicant has clearly demonstrated that the proposed
discharge represents the least environmentally damaging practicable alternative that will achieve
the basic project purpose. With limited exceptions, projects that will cause or contribute to
significant degradation of waters of the U.S. cannot be permitted. This determination is based on
factual determinations and the findings of compliance or non-compliance defined under the
Guidelines. The determination of least environmentally damaging practicable alternative and
associated factual determinations is a specific analysis and process conducted as part of the Corps
permit regulations. The analysis for and determination of the least environmentally damaging
practicable alternative are subject to specific criteria under the CWA regulations. This process is
different from the substantive mandate for consideration of project alternatives under CEQA.
Jurisdictional authority of the CDFW over wetland areas is established under Section 1600 of the
Fish and Wildlife Code, which pertains to activities that would disrupt the natural flow or alter the
channel, bed, or bank of any lake, river, or stream. The Fish and Wildlife Code stipulates that it is
unlawful to substantially divert or obstruct the natural flow or substantially change the bed, channel,
or bank of any river, stream, or lake without notifying the CDFW, incorporating necessary
mitigation, and obtaining a Streambed Alteration Agreement. The Wetlands Resources Policy of the
CDFW states that the Fish and Wildlife Commission will strongly discourage development in or
conversion of wetlands, unless, at a minimum, project mitigation assures there will be no net loss of
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either wetland habitat values or acreage. The CDFW is also responsible for commenting on
projects requiring Corps permits under the Fish and Wildlife Coordination Act of 1958.
In addition, the RWQCB is responsible for upholding state water quality standards. Pursuant to
Section 401 of the CWA, projects that apply for a Corps permit for discharge of dredge or fill
material, and projects that qualify for a Nationwide Permit, must obtain water quality certification
from the RWQCB. The RWQCB is also responsible for regulating wetlands under the PorterCologne Act, which may include hydrologically isolated wetlands no longer regulated by the Corps
under Section 404 of the CWA. Recent federal Supreme Court rulings have limited the limits of
Corps jurisdiction, but the RWQCB in some cases continues to exercise jurisdiction over these
features. The U.S. EPA’s 404(b)(1) Guidelines have also been adopted by the San Francisco Bay
RWQCB for evaluation of proposed fill of wetlands and other Special Aquatic Sites in this region.

LOCAL REGULATIONS
Corte Madera General Plan
The Resource Conservation and Sustainability Element of the Town of Corte Madera General Plan
includes a discussion of biological and wetland resources. Most of the provisions in this element
pertain to protection and management of open space, wetlands, and sensitive resources. The
General Plan Land Use Diagram (Figure 2.4) maps the site as Mixed-Use Commercial with no
“Wetlands and Marshlands” designation. The General Plan uses the following definition of
wetlands:
Wetlands, as defined by the Army Corps of Engineers, are those areas that are inundated or
saturated by surface or ground water at a frequency and duration sufficient to support, and
that under normal circumstances do support, a prevalence of vegetation typically adapted
for life in saturated soil conditions. The presence and boundaries of wetlands are
determined by “wetlands delineations” approved by the Corps of Engineers.
The 2008 Draft EIR on the Town of Corte Madera General Plan Update maps the on-site pond as a
palustrine system based on data from the National Wetlands Inventory (NWI) of the USFWS (see
Figure 4.9-2 in 2008 Draft EIR). The palustrine system consists of non-tidal wetlands dominated by
trees, shrubs, persistent emergent vegetation, and all such wetlands that occur in tidal areas where
salinity is due to ocean derived salts. The palustrine system also includes marsh, swamp, bog, fen,
prairie and ponds. Given the general lack of wetland vegetation within the on-site pond, it was
presumably mapped in the NWI as part of the palustrine system as a non-tidal pond.
Relevant General Plan policies and implementation programs are as follows:
Policy RCS–6.1: Protect natural values of open space and habitat areas while promoting
recreational and related uses that are compatible with resource protection.
Implementation Program RCS-6.1.a: Open Space Uses. Maintain open space areas in
natural states, making open space recreational use secondary to protection of resources by
implementing General Plan Land Use policies.
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Implementation Program RCS-6.1.b: Management of Open Space. Continue supporting the
protection of existing environmental and open space preserves. Coordinate management
actions of these areas with adjoining cities and Marin County Open Space District.
Policy RCS–6.2: Protect wetlands (as defined herein), other waters of the United States, and
essential habitat for special status species, including, but not limited to, other wetland habitat
areas, habitat corridors, and sensitive natural communities.
Implementation Program RCS-6.2a: Resource Protection. Protect sensitive biological
resources, including wetlands and other waters of the United States and other wetland
habitat areas, and habitat corridors, and sensitive natural communities through
environmental review of development applications in compliance with CEQA provisions,
participation in comprehensive habitat management programs with other local and resource
agencies, and continued acquisition and management of open space lands that provide for
permanent protection of important natural habitats. Protect wetlands and other waters of the
United States in accordance with the regulations of the U.S. Army Corps of Engineers and
other appropriate agencies as well as consistent with Implementation Program RCS-8.2.a.
Protect other habitat areas, habitat corridors, and sensitive natural communities consistent
with program RCS-6.3.a.
Implementation Program RCS-6.2.b: Restoration Objectives. Where feasible (as defined
under State CEQA Guidelines Section 15364), restore lost or damaged habitat. Support
restoration objectives for local habitat types identified by the California Department of Fish
and Game and in other regional environmental planning documents.
Policy RCS 6.3: Manage the development review process in compliance with CEQA
provisions to promote resource conservation and sustainability.
Implementation Program RCS-6.3.a: Environmental Review. Continue to require
environmental review of development applications pursuant to CEQA to assess the impact of
proposed development on species and habitat diversity, particularly special-status species,
sensitive habitat areas, wetlands and other wetland habitats, and habitat connectivity.
Require adequate mitigation measures for ensuring the protection of sensitive resources and
achieving “no net loss” of sensitive habitat acreage, values and function. Require specific
mitigation measures for wetlands and waters of the United States (see Implementation
Program RCS-8.2.a for mitigation standards for wetlands and waters of the U.S.).
Implementation Program RCS-6.3.b: Early Agency Consultation. Require early consultation
with all trustee agencies and agencies with review authority pursuant to CEQA for projects in
areas supporting special-status species, sensitive natural communities or wetlands that may
be adversely affected by development.
Policy RCS-6.4: Work in cooperation with Federal, State and local regulatory and trustee
agencies to promote the long-term sustainability of local natural resources.
Implementation Program RCS-6.4.a: Funding Partnerships. Develop partnerships with other
local jurisdictions and agencies, including the San Francisco Bay Conservation and
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Development Commission (BCDC) and the Coastal Conservancy, to further the goals of
environmental enhancement for funding purposes.
Policy RCS–6.7: Protect migratory corridors.
Implementation Program RCS-6.7a: Migratory Corridors. Condition approval of development
proposals to assure that movement corridors for migratory fish and wildlife species are
maintained. Coordinate with Marin County and adjoining jurisdictions, and federal and state
agencies such as CalTrans, to assure regional connectivity of open space and wildlife
corridors.
Policy RCS–7.1: Conserve, restore and enhance areas containing important habitat,
wetlands (as defined herein) and special-status species.
Implementation Program RCS-7.1.a: Protect Biodiversity. Protect areas known to support a
high degree of biological diversity and that may contain species known to be rare or
protected under the State or Federal Endangered Species Acts. These include the Town’s
tidal wetlands, freshwater wetlands, and hillside oak woodlands.
The Town will identify the location, habitat and buffer needs of species listed for protection.
The Town will maintain, for public use, generalized maps showing known locations of listed
species. Sensitive habitat areas to be mapped will include, but not be limited to, Coastal Oak
Woodland, Redwood, Estuarine, Lacustrine, Saline Emergent, Fresh Water Emergent,
Coastal Scrub, Coastal Grass Land, and Chaparral Mixed.
Include standards in the updated Zoning Ordinance limiting development within these areas,
and limiting public access to particularly sensitive habitats that contain species known to be
rare or protected (see Implementation Program RCS-8.2.a for mitigation standards for
wetlands and waters of the U.S. See Implementation Program RCS-6.3.a for mitigation
standards for other wetland habitat areas).
Policy RCS– 7.2: Retain sensitive habitat areas and restore to their natural state, where
feasible, and protect from inappropriate development and landscaping.
Implementation Program RCS-7.2.a: Environmental Assessment. Require applicants to
provide an environmental assessment in compliance with CEQA provisions for development
proposed on sites that may contain sensitive biological or wetland resources including
jurisdictional wetlands, waters of the United States, and other wetland habitats. Require the
assessment to be conducted by a qualified professional to determine the presence of any
sensitive resources, to assess the potential impacts, and to identify measures for protecting
the resource and surrounding habitat (see Implementation Program RCS-8.2.a for mitigation
standards for wetlands and waters of the U.S. See Implementation Program RCS-6.3.a for
mitigation standards for other wetland habitat areas).
Implementation Program RCS-7.2.b: Development Limitations. Amend the Zoning
Ordinance to establish specific development limitations on land uses that may occur
adjacent to habitats with sensitive biological or wetlands resources (see Implementation
Program RCS-8.2.a for mitigation standards for jurisdictional wetlands and waters of the
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U.S. (see Implementation Program RCS-6.3.a for mitigation standards for other wetland
habitat areas). Limitations may include restrictions on the amount of impervious surfaces or
building construction within a specified distance from the sensitive habitat area,
requirements for vegetative screening, and only allowing land uses that minimize noise or
lighting disturbances.
Implementation Program RCS-7.2.c: Limit Impacts. As part of the development review
process, restrict or modify proposed development in areas that contain essential habitat for
special-status species, sensitive habitat areas or wetlands as necessary to ensure the
continued health and survival of these species and sensitive areas. Development projects
preferably shall be modified to avoid impacts on sensitive resources, or impacts shall be
mitigated by providing on-site or (as a lowest priority) off-site replacement (see
Implementation Program RCS-8.2.a for mitigation standards for jurisdictional wetlands and
waters of the U.S. See Implementation Program RCS-6.3.a for mitigation standards for other
wetland habitat areas).
Policy RCS– 7.4: Protect woodland and tree resources.
Implementation Program RCS-7.4.a: Tree Protection. Protect large native trees, trees with
historical importance, oak woodlands, and forest habitats, and prevent the untimely removal
of trees through implementation of standards in the Town’s Municipal Code. Evaluate tree
protection standards as part of the project to develop Design Guidelines and update the
Tree Ordinance accordingly.
Policy RCS-8.1: Protect wetlands through careful environmental review of proposed
development applications.
Implementation Program RCS 8.1.a: Wetland Data. Pursuant to CEQA, when sites with
potential wetlands (as defined herein), other waters of the U.S., or other wetland habitat
areas are proposed for development, require detailed assessments to demonstrate
compliance with State and Federal regulations. Assessments shall be conducted by a
qualified professional retained by the Town to determine wetland boundaries and the
presence of sensitive resources including endangered and special status species and their
habitat, to assess the potential impacts, and to identify measures for protecting the resource
and surrounding buffer habitat. Assessments will delineate and map jurisdictional wetlands,
waters of the United States, other wetland habitat areas open-water habitats, and upland
habitats and will make recommendations for avoidance. Delineation studies shall be
submitted to the U.S. Army Corps of Engineers and other resource agencies to determine
the boundaries of wetlands and waters of the United States.
Implementation Program RCS 8.1.b: Wetland Avoidance. Restrict or modify proposed
development in areas that contain wetlands as defined herein or waters of the United States,
as necessary to ensure the continued health and survival of special status species and
sensitive habitat areas. Development projects shall preferably be modified to avoid impacts
on sensitive resources, or to adequately mitigate impacts by providing on-site replacement
or (as a lowest priority) off-site replacement at a higher ratio. Modification in project design
shall include adequate avoidance measures to ensure that no net loss of wetland acreage,
function, water quality protection, and habitat value occurs. This may include the use of
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setbacks, buffers, and water quality drainage control features, or other measures to maintain
existing habitat and hydrologic functions of retained wetlands and waters of the U.S. (see
Implementation Program RCS-8.2.a for mitigation standards for wetlands and waters of the
U.S. See Implementation Program RCS-6.3.a for mitigation standards for other wetland
habitat areas).
Implementation Program RCS 8.1.c: Wetland Permits. The Town shall require the project
proponent to obtain all necessary permits pertaining to affected waters of the United States,
including wetland habitat and stream channel and pond habitat regulated by the California
Department of Fish and Game and/or the San Francisco Bay Regional Water Quality Control
Board prior to construction. Grading or other construction activities within streambeds or
ponds may require streambed alteration agreements from the California Department of Fish
and Game. Discharge of fill into waters of the United States will require a Clean Water Act
Section 404 permit from the U.S. Army Corps of Engineers and Clean Water Act Section
401 certification from the San Francisco Bay Regional Water Quality Control Board. The
permitting process will also require compensation for construction impacts (see
Implementation Program RCS-8.2.a for mitigation standards for wetlands and waters of
the U.S.).
Policy RCS-8.2: Establish and implement criteria to mitigate wetland (as defined herein)
losses.
Implementation Program RCS-8.2.a: Wetland Mitigation. Where complete avoidance of
wetlands and waters of the United States due to filling is not feasible (as defined under State
CEQA Guidelines Section 15364), require provision of replacement habitat on-site through
restoration and/or habitat creation at a minimum 2:1 ratio that would ensure no net loss of
wetland acreage, function, water quality protection, and habitat values occurs. Allow
restoration of wetlands off-site only when an applicant has demonstrated that no net loss of
wetlands would occur and that on-site restoration is not feasible. Off-site wetland mitigation
preferably will consist of the same habitat type as the wetland area that would be lost.
Implementation Program RCS-8.2.b: Wetlands Mitigation Standards. Amend the zoning
ordinance to implement the following mitigation standards for jurisdictional wetlands and
waters of the United States:


No net losses shall occur in wetland acreage, functions, and values consistent with the
mitigation standard set forth under Implementation Program RCS-8.2.a. This shall include
both direct impacts on wetlands and essential buffers, and consideration of potential
indirect effects of development due to changes in available surface water and non-point
water quality degradation on wetlands retained. Detailed review of the adequacy of a
proposed mitigation plan shall be performed as part of environmental review of the
proposed development project to allow for a thorough evaluation of both the anticipated
loss and replacement acreage, functions and values.



Mitigation shall be implemented prior to and/or concurrently with the project activity causing
the potential adverse impact to minimize any short-term loss and modification to wetlands.



An area of adjacent upland habitat should be protected to provide an adequate buffer for
wetland species that require such habitat as necessary to meet the mitigation standard set
forth under Implementation Program RCS-8.2.a. Setbacks should provide for minimum
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filtration functions to intercept sediments and prevent degradation of adjacent wetlands
(existing, restored, and recreated). Flexibility should be included in the criteria based on
site constraints and opportunities to ensure the avoidance of sensitive wetlands, and
associated resources such as special status species, and the feasibility of alternative
mitigation options for already developed properties. Minor redevelopment involving less
than 25 percent of a structure on developed parcels that is already filled and at least 50
percent developed may be allowed without any additional buffer, provided that
redevelopment occurs away from the wetland and no additional filling occurs.


Setbacks


For parcels more than two acres in size, a minimum 100-foot development setback
from wetlands is required.



For parcels between 0.5 and 2 acres in size, a minimum 50-foot development setback
from wetlands is required.



For parcels less than 0.5 acres in size, a minimum 20-foot development setback from
wetlands is required. The development portion of parcels (less than 0.5 acres in size)
located behind an existing authorized flood control levee or dike are not subject to a
development setback.



Regardless of parcel size, an additional buffer may be required based on the results
of a site assessment, if such an assessment is determined to be necessary.



The decision-making body may grant a variance from setback standards subject to
the required findings in the Zoning Ordinance.



Mitigation sites shall be permanently protected and managed for open space and wildlife
habitat purposes.



Restoration of wetlands is preferred to creation of new replacement wetlands, due to the
greater likelihood of success.



Mitigation projects shall minimize the need for on-going maintenance and operational
manipulation (dredging, artificial water level controls, etc.) to ensure long-term success.
Self- sustaining projects with minimal maintenance requirements are encouraged.



All plans to mitigate or minimize adverse impacts to wetland environments shall include
provisions to monitor the success of the restoration project. The measures taken to avoid
adverse impacts may be modified if the original plans prove unsuccessful. Performance
bonds may be required.



Mitigation must be commensurate with adverse impacts of the wetland alteration and
consist of providing similar values and greater wetland acreage than those of the wetland
area adversely affected as necessary to meet the mitigation standard set forth under
Implementation Program RCS-8.2.a.
Policy RCS-8.3. Use flood basins for seasonal habitat.
Implementation Program RCS-8.3.a: Flood Basins. Utilize natural or managed flood basins
to provide seasonal habitat for waterfowl and shorebirds, and avoid development in these
basins to protect habitat values.
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Policy RCS–8.4: Work toward integrated management of tidal areas and drainages within
the Town limits.
Implementation Program RCS-8.4.a: Drainage Management. As part of the review of
discretionary applications, identify the overlapping governmental jurisdictions of existing
marsh and tidal areas, including flood flow management areas, and design management
approaches that limit maintenance requirements by integrating effective natural components
of tidal and drainage systems.
Implementation Program RCS-8.4.b: Restore Waterway Function. Restore waterways’
natural functions where possible. Keep drainageways open and daylight culverted
drainageways whenever feasible (as defined under State CEQA Guidelines Section 15364).
Policy RCS-8.5: Provide appropriate access to wetlands.
Implementation Program RCS-8.5.a: Wetlands access. Design public access to avoid or
minimize disturbance to wetlands, consistent with the mitigation standards of Implementation
Program RCS-8.2.a, necessary buffer areas, and associated wildlife habitat, while facilitating
public use, enjoyment, and appreciation of wetlands.
Implementation Program RCS-8.5.b: Informational Signage. Establish interpretive and
informational signage in marsh and tidal land areas that encourages low-impact, passive
recreational and educational.
Corte Madera Municipal Code
The Corte Madera Municipal Code includes sections related to tree protection and wetland
development restrictions. The on-site pond has not been mapped as a wetland in the relevant
mapping in the General Plan or Municipal Code, but provisions related to wetland development
restrictions are summarized below to provide background information.
Tree Protection and Replacement
Chapter 15.50 of the Municipal Code regulates the removal or modification to any tree within the
town limits, and requires that a permit be secured prior to any removal or modification, unless such
work is specifically exempted from tree permit requirements. Regulated trees where a permit for
removal or modification is required include those with a single trunk circumference of at least 50
inches (or multi-stemmed trees having an aggregate circumference of less than 120 inches),
measured 4.5 feet above grade.
A number of tree species are considered “undesirable” for a variety of reasons and are therefore
not regulated, including blue gum eucalyptus (Eucalyptus globulus), sugar gum eucalyptus
(Eucalyptus cladocalyx), manna gum eucalyptus (Eucalyptus viminalis), black acacia (Acacia
melanoxylon), green wattle acacia (Acacia decurrens), Monterey pine (Pinus radiata), juniper
(Juniperus spp.), and Lombardy poplar (Populus nigra "Italica”). However, for larger undesirable
species with a trunk circumference of 50 inches or more (or multi-stemmed tree having an
aggregate circumference of 120 inches or more) the Town requires that an inspection be performed
prior to its removal, destruction, or alteration to confirm species only, and does not require a permit.
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Wetland Development Restrictions
Chapter 18.18.200 of the Municipal Code regulates development in the Baylands Risk Zone and
Natural Habitat (BRZNH) Overlay District. The site is contained within a BRZNH Overlay District on
the map of overlay zoning districts in the Municipal Code. The BRZNH Overlay District includes
areas within the baylands risk zone with less than 10 percent slope and underlain by bay mud and
areas designated as "wetlands, unique marshland, and related habitat" and "waterbodies /
waterways and related habitat" on Figure 2, General Plan Diagram, of the 1989 General Plan. For
areas designated as "unique marshland habitat," a study evaluating the sensitivity of the area is to
be conducted by a qualified biologist or other specialist. The resulting report is to describe and
classify the wildlife resource values of the site, and recommend avoidance and minimization
measures necessary to protect and prevent disrupting the natural habitat functions and values.
According to Section 18.16.215, Wetland Buffers, for areas within the Parks, Open Space, and
Natural Habitat District designated as wetlands, unique marshland, and related habitat in the
General Plan, a buffer of at least 100 feet in width is to be provided between any such areas and
adjacent uses. No such areas have been mapped on the site in the 1989 General Plan or BRZNH
Overlay District of the Municipal Code. The Municipal Code defines wetlands as follows:
“Wetlands," as defined by the Army Corps of Engineers, are those areas that are inundated
or saturated by surface or ground water at a frequency and duration sufficient to support,
and that under normal circumstances do support, a prevalence of vegetation typically
adapted for life in saturated soil conditions. The presence and boundaries of wetlands are
determined by "wetlands delineations" approved by the Corps of Engineers.

ENVIRONMENTAL IMPACTS AND MITIGATION MEASURES
SIGNIFICANCE CRITERIA
Based on Appendix G of the California Environmental Quality Act (CEQA) Guidelines, the project
would have a significant impact on biological resources if it would:


Have a substantial adverse effect, either directly or through habitat modifications, on any
species identified as a candidate, sensitive, or special-status species in local or regional plans,
policies, or regulations, or by the CDFW or USFWS;



Have a substantial adverse effect on any riparian habitat or other sensitive natural community
identified in local or regional plans, policies, regulations, or by the CDFW or USFWS;



Have a substantial adverse effect on federally protected wetlands as defined by Section 404 of
the CWA (including, but not limited to, marsh, vernal pool, coastal, etc.) through direct removal,
filling, hydrological interruption, or other means;



Interfere substantially with the movement of any native resident or migratory fish or wildlife
species or with established native resident or migratory wildlife corridors, or impede the use of
native wildlife nursery sites;



Conflict with any local policies or ordinances protecting biological resources, such as a tree
preservation policy or ordinance; or



Conflict with the provisions of an adopted Habitat Conservation Plan, Natural Community
Conservation Plan, or other approved local, regional, or state habitat conservation plan.
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LESS-THAN-SIGNIFICANT IMPACTS
Special-Status Species
The project would not have a substantial adverse effect, either directly or through habitat
modifications, on any species identified as a candidate, sensitive, or special-status species in local
or regional plans, policies, or regulations, or by the CDFW or USFWS, except for the potential for
nesting birds as discussed below. With the possible exception of nesting birds that are protected
under the federal Migratory Bird Treaty Act, no special-status species have been reported from or
are suspected to occur on the project site. These include absence of suitable habitat or reported
occurrences for both special-status plant and animal species, as discussed in the BRA, including
suitable nesting habitat for State and federally-listed bird species. However, the mature trees,
dense landscaping and even the exterior of the existing buildings to be demolished could provide
nesting substrate for more common native bird species protected under the Migratory Bird Treaty
Act, and there is a remote potential that the structures and mature trees could be used for roost
locations by special-status bat species, as assessed further below under Impact BIO-1 and BIO-2,
respectively.
Sensitive Natural Communities
The project would not have a substantial adverse effect on any riparian habitat or other sensitive
natural community identified in local or regional plans, policies, regulations, or by the CDFW or
USFWS. No natural community types recognized by the CDFW as having a high inventory are
present on the site. The pond is a state- and federal-regulated waters but does not support welldeveloped natural vegetation, such as emergent brackish or coastal salt marsh. A review of the
potential impacts of the project on jurisdictional waters is assessed below under Impact BIO-3.
Adopted Habitat Conservation Plans
The project would not conflict with the provisions of an adopted Habitat Conservation Plan, Natural
Community Conservation Plan, or other approved local, regional, or state habitat conservation plan.
There are no adopted habitat conservation plans, natural community conservation plans, or other
approved conservation plans encompassing the site or vicinity, and therefore there are no related
potential impacts. The on-site pond is identified as Essential Fish Habitat (EFH) for Pacific salmon
as mapped by the NOAA Fisheries. The Pacific Coast Salmon Fishery Management Plan
(PCSFMP) defines EFH for salmon as the waters and substrate necessary for eggs and spawning,
larvae/alevins, juveniles (freshwater), juveniles (estuarine), juveniles (marine), and adults. The EFH
is administered under the Magnuson-Stevens Fishery Conservation and Management Act (MSA),
which requires NOAA Fisheries to identify, conserve, and enhance EFH for those species
regulated under the federal Fisheries Management Plan, in this case the PCSFMP. In August
2016, the Corps initiated consultation with NOAA Fisheries regarding project impacts on EFH and
federally listed salmon, but no opinion has yet been issued by NOAA Fisheries. The BRTPPR
concludes that the pond does not currently have a viable connection to areas where Pacific salmon
occur and does not meet any of the criteria that define EFH for salmon, and that the proposed
filling of the pond would not affect current habitat values for salmon and would not conflict with the
management goals or conservation objectives of the PCSFMP (LSA, 2016).
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POTENTIALLY SIGNIFICANT IMPACTS
Impact BIO-1: Special-Status Species. Tree removal, landscape grubbing, and building
demolition associated with the project could result in the loss of bird nests in active use,
which would be a violation of the federal Migratory Bird Treaty Act (MBTA). (PS)
The mature trees, dense landscaping, and even the exterior of the existing buildings to be
demolished could be used for nesting by more common bird species. These nests would be
protected under the MBTA when in active use. The MBTA prohibits killing, possessing, or trading in
migratory birds, except in accordance with regulations prescribed by the USFWS; this prohibition
includes whole birds, parts of birds, and bird nests and eggs. Tree and vegetation removal, building
demolition, and other construction activities during the breeding season could result in the
incidental loss of fertile eggs or nestlings or nest abandonment if any active nests are present and
although it is unlikely that birds would be nesting in the scattered trees along Monana Drive where
the existing sewer line will be replaced as part of the project, there is a remote possibility that nests
may be present and could also be adversely affected. This would be considered a potentially
significant impact.
The BRA includes recommended mitigation (Mitigation Measure 3a) intended to avoid any nests in
active use through conduct of a preconstruction survey and construction restrictions, if necessary.
However, the BRA-recommended mitigation does not include any reporting requirement to the
Town of Corte Madera to ensure required preconstruction surveys are conducted or that any
required construction avoidance measures have been implemented and does not specifically
address the need to confirm absence of any nests where off-site sewer line improvements are
proposed as part of the project. The BRA recommended mitigation also specifies a shortened
potential nesting season of March through June, when some species may have already initiated
nesting in February or young birds of other species may still be dependent on their nest for survival
into August. The following mitigation measure has been recommended as an alternative to the BRA
mitigation to recognize the potential for active nesting during a broader seasonal window and to
provide additional performance standards to ensure successful implementation, including reporting
to the Town of Corte Madera.
Mitigation Measure BIO-1: Tree removal, landscape grubbing, building demolition, and offsite sewer line replacement shall be performed in compliance with the Migratory Bird Treaty
Act and relevant sections of the California Fish and Wildlife Code to avoid loss of nests in
active use. This shall be accomplished by scheduling tree removal, building demolition, and
off-site sewer line replacement outside of the bird nesting season (which occurs from
February 1 to August 31) to avoid possible impacts on nesting birds if new nests are
established in the future. Alternatively, if tree removal, building demolition, and off-site sewer
line replacement cannot be scheduled during the non-nesting season (September 1 to
January 31), a pre- construction nesting survey shall be conducted. The pre-construction
nesting survey shall include the following:
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A qualified biologist (Biologist) shall conduct a pre-construction nesting bird (both
passerine and raptor) survey within 7 days prior to tree removal, landscape grubbing,
building demolition, and/or off-site sewer line replacement.
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If no nesting birds are observed, no further action is required and tree removal,
landscape grubbing, and building demolition shall occur within 7 days of the survey to
prevent take of individual birds that could begin nesting after the survey.



Another nest survey shall be conducted if more than 7 days elapse between the initial
nest search and the beginning of tree removal, landscape grubbing and building
demolition.



If any active nests are encountered, the Biologist shall determine an appropriate
disturbance-free buffer zone to be established around the nest location(s) until the young
have fledged. Buffer zones vary depending on the species (i.e., typically 75 to 100 feet
for passerines and 300 feet for raptors) and other factors such as ongoing disturbance in
the vicinity of the nest location. If necessary, the dimensions of the buffer zone shall be
determined in consultation with the California Department of Fish and Wildlife.



Orange construction fencing, flagging, or other marking system shall be installed to
delineate the buffer zone around the nest location(s) within which no construction-related
equipment or operations shall be permitted. Continued use of existing facilities such as
surface parking and site maintenance may continue within this buffer zone.



No restrictions on grading or construction activities outside the prescribed buffer zone
are required once the zone has been identified and delineated in the field and workers
have been properly trained to avoid the buffer zone area.



Construction activities shall be restricted from the buffer zone until the Biologist has
determined that young birds have fledged and the buffer zone is no longer needed.



A survey report of findings verifying that any young have fledged shall be submitted by
the Biologist for review and approval by the Town of Corte Madera prior to initiation of
any tree removal, landscape grubbing, building demolition, and other construction
activities within the buffer zone. Following written approval by the Town, tree removal
and construction within the nest-buffer zone may proceed. (LTS)

Impact BIO-2: Special-Status Species. Building demolition could result in loss of specialstatus bats if roosting in existing buildings or mature trees. (PS)
There is a remote possibility that one or more species of bats could roost in the attic and roof
spaces of the existing buildings, or in cavities of mature trees, or could establish new roosts prior to
building demolition or tree removal. No active bat roots have been detected on the site, and it is
highly unlikely that any special-status bat species would be present given the intensity of human
activity and their sensitivity to disturbance and no special-status bat species would be affected by
proposed off-site sewer line replacement activities. However, there remains a remote possibility
that either a special-status bat species or more common species may roost or could establish a
roost in advance of demolition and construction. Demolition or tree removal could result in the
destruction of young bats, if a maternity roost is present, or adults if they become trapped. This
would be considered a potentially significant impact.
The BRA includes recommended mitigation (Mitigation Measure 2a) addressing potential loss of
bat roosting locations in active use. While the general intent of this recommended mitigation
addresses the remote possibility of presence of bat species on the site, it did not include any
reporting requirement to the Town of Corte Madera to ensure required preconstruction surveys are
conducted or that any required construction avoidance measures have been successfully
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implemented. The BRA-recommended mitigation also neglected to specifically address tree
removal in the recommendations for avoidance, if any active roosts are encountered. The following
mitigation measure has been recommended as an alternative to the BRA mitigation to address
these deficiencies
Mitigation Measure BIO-2: Tree removal and building demolition shall be coordinated to
ensure no loss of any bat roosts in active use. This shall be accomplished in the following
way:
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A qualified bat biologist (Biologist) shall conduct a focused survey prior to building
demolition and/or tree removal to determine whether any bat roosting activity is present
on the site, including any location used for either winter hibernation or maternity roosts .
The survey shall focus on attic and roof spaces of existing structures, cavities and
exfoliating bark of mature trees, and other locations with a potential for use by bats. The
focused survey shall remain valid for a period of 1 year, given the potential for
establishing a new roost(s), and preconstruction surveys may be required depending on
the timing of the focused survey in relation to building demolition and/or tree removal, as
specified below.



If any evidence of active bat roost(s)are encountered during the focused survey, building
demolition and/or tree removal shall not take place until a Bat Monitoring and Exclusion
Plan (BMEP) has been prepared by the Biologist. The BMEP shall define method(s) for
bat exclusion, any required construction restrictions and monitoring activities to ensure
no loss of bats and any appropriate buffer zone around the roost location, if necessary.
The BMEP shall be prepared in coordination with the California Department of Fish and
Wildlife (CDFW) and reviewed and approved by the Town prior to implementation, and
the Biologist shall monitor all exclusion activities and ensure any required exclusion has
been successful.



Any required exclusion actions defined in the BMEP shall occur either prior to or after the
hibernation season for hibernacula (November 1 through March 31) or after the nursery
season for maternity roosting colonies (April 1 through August 31), and following
confirmation by Biologist that the hibernacula and/or maternity roost(s) are no longer
essential for survival.



If any active roost(s) is encountered, the Biologist shall specify in the BMEP an
appropriate disturbance-free buffer zone to be established until the required exclusion
has been accomplished. Buffer zones vary depending on location, species, and other
factors such as ongoing disturbance in the vicinity of the roost location.



Orange construction fencing, flagging, or other marking system shall be installed under
the supervision of the Biologist to delineate the buffer zone around the roost location(s)
within which no construction-related equipment or operations shall be permitted.
Continued use of existing facilities such as surface parking and site maintenance may
continue within this buffer zone.



No restrictions on grading or construction activities outside the prescribed buffer zone
are required once the zone has been identified and delineated in the field and workers
have been properly trained to avoid the buffer zone area.



Construction activities shall be restricted from the buffer zone until the Biologist has
completed the required exclusion as defined in the BMEP and approval to perform
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building demolition and/or tree removal within the buffer zone obtained in writing from the
Town, as specified below.


If an active maternity roost(s) of a special-status bat species is encountered, the BMEP
shall specify that it not be disturbed until vacated and juveniles have fledged, as
determined by the Biologist. Once all young have fledged and access has been
adequately excluded from the roost location, the building demolition and/or tree removal
may proceed.



If an active maternity roost(s) of a special-status bat species is encountered, the
Biologist shall consult with the CDFW to determine appropriate compensatory mitigation
and any required mitigation defined as part of the BMEP. This may include installation of
species- appropriate replacement roosting habitat (e.g., bat boxes) on trees to be
retained on the site.



A new focused survey shall be conducted if building demolition and/or tree removal does
not occur within 1 year of conducting the field inspection to determine presence or
absence of any bat roost(s).



If building demolition and/or tree removal does not occur outside the hibernation and
nursery season (from September 1 through September 31), and more than 60 days has
passed since the initial focused survey was conducted, a preconstruction survey shall
also be conducted by the Biologist no more than 30 days prior to building demolition
and/or tree removal to confirm that no new hibernacula or maternity roosting colonies
have become established since the initial focused survey was conducted. If a new active
roost(s) is encountered during the preconstruction survey, the above provisions and
procedures shall apply to the new roost location as well.



A survey report of findings from implementing the BMEP shall be submitted by the
Biologist for review and approval by the Town of Corte Madera prior to initiation of any
tree removal, building demolition or other construction activities within the buffer zone.
The survey report shall verify that any roosting bats have been successfully excluded
from the roost location, and appropriate alternative roost habitat has been installed, if
necessary. Following written approval by the Town, building demolition, tree removal and
construction within roost-buffer zone may proceed. (LTS)

Impact BIO-3: Regulated Waters. Proposed development would result in filling of the
existing pond, eliminating an estimated 0.64-acre of jurisdictional waters on the site. (PS)
Proposed development would require filling the existing pond, eliminating the estimated 0.64 acre
of jurisdictional waters from the site. This would include areas supporting emergent wetland
vegetation along the eastern and norther edges of the pond, and the submerged aquatic
vegetation associated with the widgeon-grass mats that can occur in the open waters of the pond,
all of which would be considered Special Aquatic Sites by the Corps. Additional modification to the
culverts that connect to the pond would be required as well, to close off the connection to the 30inch pipe from Lagoon #1 and the culvert with slide gate that connects to the ditch along the west
side of Highway 101. No wetlands or regulated waters are present along the existing Monona Drive
right-of-way where off-site sewer line replacement is proposed as part of the project.
In addition to the proposed elimination of the existing pond, construction activities could have direct
and indirect effects on water quality of receiving waters. Improper drainage of the pond during
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construction could result in significant discharges of sediment-laden water to the Town stormwater
drainage system. Adequate best management practices (BMPs) would be required to prevent
transport of sediments into the adjacent drainage ditch along the west side of Highway 101. A
detailed discussion of the potential water quality impacts of the project is provided in Section 4.8,
Hydrology and Water Quality. Collectively, these represent significant direct and indirect impacts on
jurisdictional waters.
Proposed fills of jurisdictional waters associated with the pond would require authorizations from
regulatory agencies, including the Corps, RWQCB, and possibly CDFW as described above under
“Regulatory Framework.” The applicant’s consulting biologist initiated the application process to
allow for the proposed fills as part of the previous development application for filling the pond in
2004. The process was suspended when the project became inactive, but has been reinitiated.
Given the size of the proposed fills, the project must obtain an individual permit from the Corps as it
does not qualify under the Nationwide Permitting Program, which typically allows for smaller fills of
up to half an acre in size as long as all standard and regional conditions are met. This includes
compliance with the federal Endangered Species Act and provisions for adequate compensatory
mitigation.
The BRA indicates that the applicant intends to mitigate for the proposed fills to jurisdictional waters
through purchasing credits at the Burdell Ranch Wetland Conservation Bank (BRWCB). The
BRWCB is located approximately 17 miles north of the site and provides in-kind wetland mitigation
credits to projects that are located within a 20-mile radius. Parts of Contra Costa, Solano, Napa,
and Sonoma counties and most of Marin County constitute the service area of the BRWCB. The
Corps, U.S. EPA, USFWS, and CDFW are signatories to the BRWCB, meaning that they typically
support in-kind mitigation for projects within the approved service area, and the RWQCB reviews
wetland mitigation for projects on a case-by-case basis.
According to Mitigation Measure 1 in the BRA, the applicant previously purchased 1.20 acres of
wetland credits from the BRWCB in 2002. The wetlands at BRWCB covered under the 1.20 acres
of credits have already been constructed and are permanently protected through a conservation
easement and management endowment to ensure they are managed appropriately in perpetuity.
Annual monitoring reports, demonstrating compliance with long-term management plan
requirements are provided to resource agency signatories of the BRWCB as part of the conditions
of approval in establishing the wetland conservation bank.
While this approach to mitigation may be acceptable to the regulatory agencies, Implementation
Program RCS-8.2.a: Wetland Mitigation, in the Town’s General Plan requires that mitigation be
provided at a minimum of 2:1 ratio when on-site avoidance is not feasible and off-site
compensatory mitigation is proposed by an applicant. For the 0.64 acre of jurisdictional waters to
be filled, providing compensatory mitigation at a 2:1 ratio assumes that 1.28 acres of credits would
be secured, in addition to mitigation credit for any jurisdictional waters affected by culvert removal,
if required. Each wetland mitigation credit at BRWCB equals 1/10th of an acre of impacted acreage
of jurisdictional waters, so it appears that at least one additional mitigation credit is required to
achieve a minimum 2:1 ratio required under the Town’s General Plan. Potential impacts on
jurisdictional waters would be significant, and any modifications would require appropriate
authorization by regulatory agencies, compensatory mitigation, and adherence to BMPs during
construction, as indicated in the following mitigation measures.
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Mitigation Measure BIO-3a: If on-site avoidance of jurisdictional wetlands and waters of the
US due to filling is not feasible, a A Wetland Protection and Replacement Program (WPRP)
shall be prepared by a qualified wetland specialist and implemented to provide
compensatory mitigation for the proposed fill of 0.64 acre of jurisdictional waters on the site,
and any other areas of jurisdictional waters affected by the project, and to ensure
compliance with Town policies related to wetland protection and mitigation. The WPRP shall
contain the following components:
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If on-site avoidance of jurisdictional waters is not feasible, the WPRP shall provide
compensatory mitigation at a minimum 2:1 ratio (ratio of mitigation acreage or credits to
affected jurisdictional waters), subject to the review and approval by the Town and
regulatory agencies. In 2002, the applicant purchased 1.20 acres of wetlands credits
from the Burdell Ranch Wetlands Conservation Bank. An additional 1/10th of an acre
mitigation credit is needed to achieve the full 2:1 ratio under the Wetlands Protection and
Replacement Program. An alternative on-site or off-site method to achieving the full 2:1
ratio may be necessary as part of the WPRP if additional wetland credits are no longer
available from Burdell Ranch Wetlands Conservation Bank.



Orange construction fencing shall be installed at the edge of adjacent jurisdictional
waters to be preserved, specifically the drainage ditch along the west side of Highway
101, to ensure no disturbance to this feature. An encroachment permit from Caltrans
may be required to remove the existing culvert with slide gate that connects the existing
on-site pond to the drainage ditch and restore the area to natural conditions.



A qualified biologist/restoration specialist shall be available during construction to provide
situation-specific avoidance measures during removal of existing culverts and other
facilities that connect hydrologically to adjacent jurisdictional waters, such as the 30-inch
pipe that connects to Lagoon #1 and the culvert with slide gate at the northeastern edge
of the existing pond that connects to the drainage ditch along the west side of Highway
101.



Any areas disturbed as part of pond filling and culvert removal shall be restored to
prevent erosion and contamination of nearby receiving waters. This shall include
required revegetation of the adjacent drainage ditch along the west side of Highway 101
if the bank is disturbed during removal of the existing culvert (with slide gate) that
connects to the on- site pond. If the culvert that connects to the adjacent ditch is to be
removed, monitoring shall be provided for a minimum of 3 years to ensure the disturbed
area is successfully revegetated. Annual monitoring reports shall be provided to the
Town, Caltrans, and resource agencies before December 31 of each monitoring year,
summarizing the status of revegetation efforts, and any maintenance activities performed
or required. Photographs of the location from either side of the treatment area shall be
included. Maintenance and monitoring shall continue until the area is completely
revegetated with a minimum of 80 percent absolute cover.



Authorization for modifications to jurisdictional waters on the site shall be obtained by the
applicant from the U.S. Army Corps of Engineers (Corps) under Section 404 of the Clean
Water Act, the Regional Water Quality Control Board (RWQCB) under Section 401 of the
Clean Water Act, and the California Department of Fish and Wildlife (CDFW) under
Section 1602 of the State Fish and Game Code, if required.



All legally required permits or other authorizations shall be obtained by the applicant
from the U.S. Fish and Wildlife Service (USFWS), National Marine Fisheries Service
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(NOAA Fisheries), and CDFW for the potential “take” of protected species under the
federal and California Endangered Species Acts, if required. Although considered
unlikely given the absence of suitable habitat for state- or federal-listed special-status
species, the resource agencies make the determination on the need for any consultation
or incidental take permits.


Proof that all appropriate authorizations have been secured from the Corps, RWQCB,
and CDFW and that adequate mitigation credits have been purchased shall be furnished
to the Town prior to the issuance of a grading permit. (LTS)

Mitigation Measure BIO-3b: To address potential indirect impacts on water quality and
downgradient receiving waters in the vicinity of the site, the applicant shall implement best
management practices (BMPs) under the Storm Water Pollution Prevention Plan (SWPPP)
called for in Mitigation Measure HYDRO-1a and the Stormwater Control Plan (SCP) called
for in Mitigation Measure HYDRO-1b. (LTS)
Impact BIO-4: Wildlife Movement Opportunities. The project could interfere with bird nests,
bat roosts, or the movement of migratory birds. (PS)
The project would not interfere substantially with wildlife movement or with established wildlife
corridors. Most of the site is developed with structures, parking areas, and ornamental landscaping,
limiting existing habitat values. In addition, the highway and surrounding urban development limit
opportunities for wildlife movement through the area. The off-site sewer line replacement would be
located within the existing Monona Drive right-of-way, and would not affect wildlife habitat features,
with the possible exception of nest birds as discussed above under Impact BIO-1.
The project site does have habitat values, although they are relatively limited due to the
surrounding development and the degraded condition of the habitat. Some migratory bird species
may use the on-site pond for feeding, resting, and roosting when flying through the Corte Madera
vicinity. However, larger, intact natural habitat areas are available on the east side of Highway 101,
and the loss of the pond is not considered to “interfere substantially” with wildlife movement and
nursery activities. Studies on bird activity conducted by the applicant’s consulting biologist reviewed
by the EIR biologist indicate that the bird use of the on-site pond is very limited in numbers and
species diversity, especially when compared to the habitat available at the reserve on the east side
of Highway 101.
Project implementation would eliminate the black-crowned night heron day roost on the site.
However, no evidence of any nesting has been observed and this location does not function as a
sensitive colonial rookery for this species. As concluded in the BRTPPR, the loss of the day roost
location on the site would not meet any thresholds of significance under CEQA, and would not
contribute to a significant cumulative impact on the black-crowned night heron populations in the
San Francisco Bay Area (LSA, 2016). Potential day roost habitat for black-crowned night herons is
abundant and widely distributed throughout the Bay Area, including areas in the vicinity of the site.
Black-crowned night herons frequently use stands of ornamental landscape trees that are not
located near ponds or estuaries as roost sites. Birds currently using the landscape trees on the
edge of the on-site pond would disperse to other locations during construction and, when the trees
are removed, would roost in alternative locations.
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Preconstruction surveys required under Mitigation Measures BIO-1 and BIO-2, respectively, would
ensure that any active bird nest(s) or bat roost(s) are avoided during active use for breeding and/or
overwintering purposes, in the remote instance any are present on the site when construction
proceeds. Habitat enhancement and management provided by the required wetland mitigation
called for under Mitigation Measure BIO-3a would serve to improve regional conditions for
migratory birds, providing replacement habitat in proximity to other natural habitat.
Mitigation Measure BIO-4: Mitigation Measures BIO-1, BIO-2, and BIO-3a shall be
implemented. (LTS)
Impact BIO-5: Conformance with Local Plans and Policies. Proposed development has the
potential to conflict with local regulations related to tree protection and the intent of relevant
policies in the Corte Madera General Plan related to wetlands. (PS)
Tree Protection and Replacement
Project implementation would require removal of the majority of the existing trees on the site, and
could result in damage and decline of trees to be retained unless appropriate construction
avoidance and protection measures are followed. As summarized in the ARTI by the applicant’s
consulting arborist and reviewed by the EIR biologist, 79 of the 127 trees contained in the tree
inventory on the site and adjacent frontages would be removed as part of the project (see Figure
4.3-1). Of the 79 trees to be removed, only 10 are of sufficient size (over 50 inches in
circumference) and appropriate species to be considered protected under Chapter 15.50 of the
Corte Madera Municipal Code. In addition, many of the trees to be removed, such as eucalyptus,
juniper, black acacia, green wattle acacia and Monterey pine, are considered “undesirable” species
under the Municipal Code. Of the trees to be retained, the majority are located along the frontages
of the site. On-site trees to be retained include a cluster of coast redwoods at the southeast corner
of the existing restaurant and two large trees that are to be retained in future planting areas.
Given the number of trees to be removed and construction-related risk of damage to trees to be
retained, potential impacts on regulated trees would be significant. Further review and preparation
of detailed measures for avoidance and protection of trees to be retained would be necessary to
ensure compliance with Chapter 15.50 of the Municipal Code and conformance with Policy RCS7.4 in the General Plan. Mitigation Measure BIO-5a is recommended to provide adequate
protection and replacement of regulated trees, and ensure compliance with the Municipal Code.
Wetland Development Restriction
As summarized above under “Regulatory Framework,” although the site is contained within the
Baylands Risk Zone and Natural Habitat (BRZNH) Overlay District on the map of overlay zoning
districts in the Town’s Zoning Ordinance, the site is not designated as “Wetlands and Marshlands”
in the General Plan. Based on the definition of wetlands contained in the General Plan and
Municipal Code, the majority of the on-site pond is considered a regulated “other waters of the
U.S.”, not a wetland as determined by the Corps. The area of approximately 500 square feet (0.01
acre) of wetland vegetation at the northwestern edge of the pond (see Figure 4.3-2) was
determined by the Corps in their jurisdictional delineation to be a regulated wetland under Section
404 of the Clean Water Act. As such, the provisions in the Town’s General Plan and Municipal
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Code related specifically to wetlands protection and avoidance generally would not apply to the onsite pond.
The JD prepared by the applicant’s biologist, verification by the Corps, regulatory agency
consultation and permit authorization, and environmental review performed as part of this EIR
serve to achieve compliance with these provisions of the Town’s General Plan. Implementation
Program RCS 8.1.b calls for restricting development in areas that contain wetlands or waters of the
United States. Development projects are preferably to be modified to avoid impacts on sensitive
resources as called for in Policy RCS-6.2, or to adequately mitigate impacts by providing on-site
replacement or (as a lowest priority) off-site replacement at a higher ratio. Most of the on-site pond
is not technically jurisdictional wetland, but it is a regulated jurisdictional waters and areas supporting
widgeon-grass qualify as a sensitive natural community type, and off-site mitigation would require
review and authorization by resource agencies to ensure adequacy of the mitigation. Mitigation
Measure BIO-3a above would ensure that the off-site mitigation is provided at a higher ratio,
consistent with relevant implementation programs. The compensatory mitigation and permanent
habitat protection provided under Mitigation Measure BIO-3a would serve to address conformance
with Policies RCS-6.1, RCS-6.2, RCS-7.1, and RCS-7.2 to protect and restore natural habitat.
Appropriate authorizations must be secured from regulatory agencies for the project, as called for in
Implementation Program RCS 8.1.c and required under Mitigation Measure BIO-3a. CEQA review
has been provided as part of this process in compliance with Policy RCS-6.3, and early
consultation has been initiated by the applicant as called for under Implementation Program
RCS-6.3.b. Implementation Program RC S-8.2.a calls for providing replacement habitat at a
minimum 2:1 ratio where complete avoidance of wetlands and waters of the U.S. is not feasible. As
currently proposed, the applicant has only provided mitigation credits that are short of the 2:1 ratio,
and an additional 1/10th of an acre mitigation credit(s) would be necessary to meet the intent of
Implementation Program RCS-8.2a, as required under Mitigation Measure BIO-3a.
Implementation Program RCS-8.2.b requires no net loss of wetlands as specified under
Implementation Program RCS-8.2.a. Mitigation is to be implemented prior to and/or concurrently
with the project activity causing the potential adverse impact to minimize any short-term loss and
modification to wetlands. Verification that additional mitigation credits or an alternative mitigation
program to ensure a 2:1 compensatory replacement is called for in Mitigation Measure BIO-3a.
Implementation Program RCS-8.3.a calls for utilizing natural or managed flood basins to provide
seasonal habitat for waterfowl and shorebirds, and avoid development in these basins to protect
habitat values. The on-site pond was previously used for flood control purposes but is no longer
considered essential by the Town. Mitigation provided under Mitigation Measure BIO-3a would
serve to address the loss of habitat values associated with the proposed filling and elimination of
the on-site pond. As discussed above under Impact BIO-4, no significant impacts on wildlife
movement opportunities are anticipated, and no substantial conflicts with Policy RCS-6.7 would
occur as a result of project implementation.
Policies RCS–8.4 and RCS-8-5 pertain to management of tidal areas and drainages, the
importance of coordinating appropriate management, and the need to avoid intrusion into sensitive
wetlands habitat areas. The on-site pond is no longer used for flood control purposes, and these
policies and associated implementing programs do not apply to the on-site pond.
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Mitigation Measure BIO-5a: The applicant shall comply with the provision of Chapter 15.50
of the Town Municipal Code regarding proposed tree removal and requirements for
adequate protection of trees to be preserved and replacement tree plantings. A Tree
Protection, Removal and Replacement Plan (TPRRP) shall be prepared by the applicant and
submitted for review and approval by the Town. Trees to be removed shall be replaced at a
minimum 2:1 ratio for 15-gallon sized plantings, or as determined by the Town based on size
of replacement plantings and other criteria. As part of the TPRRP, a certified arborist shall
be responsible for defining appropriate tree avoidance and protection measures to ensure
that trees to be preserved are not damaged during construction. Further review shall be
provided by the Town to verify adequate replacement tree plantings, refine tree preservation
and protection guidelines, and determine whether soil amendment and other requirements
are necessary for successful establishment and long-term tree health. This shall occur prior
to issuance of grading permits. (LTS)
Mitigation Measure BIO-5b: Implementation of Mitigation Measures BIO-3a and BIO-3b
would ensure adequate mitigation is provided for the loss of 0.64 acre of jurisdictional waters
on the site, that protection and restoration of nearby waters is provided by the project, and
that required authorizations are secured by regulatory agencies with evidence of compliance
provided to the Town prior to issuance of a grading permit. These measures would
collectively ensure that the proposed project complies with the relevant provision in the
Town’s General Plan and Municipal Code related to jurisdictional waters. (LTS)
Impact BIO-6: Sensitive Natural Communities. The project would eliminate the occurrence of
a widgeon-grass sensitive natural community associated with the pond from the site. (PS)
The proposed filling of the on-site pond would eliminate the jurisdictional waters and associated
aquatic habitat known to support widgeon-grass, which is recognized as a sensitive natural
community type by the CDFW. The widgeon-grass community in the pond has been highly
modified by past and ongoing management and is surrounded by a developed urban landscape,
and as a result does not represent a high-quality occurrence of this vegetation type (LSA, 2016).
Widgeon-grass appears to be relatively opportunistic, and is found in relative abundance at other
aquatic habitat in Corte Madera, as well as at the BRWCB where the applicant has purchased
mitigation credits to address impacts on jurisdictional waters (Zentner and Zentner, 2016).
However, given the CDFW rarity ranking of widgeon-grass natural communities and the
cumulative historic loss of other aquatic habitats in the region, this would be a potentially
significant impact on a sensitive natural community type. As concluded in the BRTPPR, the
permanent protection of habitat at the BRWCB called for in Mitigation Measure BIO-3a would
serve to fully mitigate the potentially significant impact of eliminating the low-quality widgeongrass sensitive natural community associated with the on-site pond (LSA, 2016).
Mitigation Measure BIO-6: Mitigation Measure BIO-3a shall be implemented. (LTS)

CUMULATIVE IMPACTS
The analysis of potential cumulative impacts on biological resources considered anticipated
development in the surrounding area, including the pending or approved developments. The
potential impacts of proposed development on biological resources tends to be rather site-specific,
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and the overall cumulative effect would depend on the degree to which significant vegetation and
wildlife resources are protected on a particular site. This includes preservation of well-developed
native vegetation (marshlands, native grasslands, oak woodlands, riparian scrub and woodland,
etc.), populations of special-status plant or animal species, and wetland features (including
seasonal wetlands and drainages). Further environmental review of specific development proposals
in the vicinity of the site should serve to ensure that important biological resources are identified,
protected, and properly managed, and to prevent any significant adverse development- related
impacts.
To some degree, cumulative development contributes to an incremental reduction in the amount of
existing wildlife habitat, particularly for birds and larger mammals. Habitat for species intolerant of
human disturbance can be lost as development encroaches into previously undeveloped areas,
disrupting or eliminating movement corridors and fragmenting the remaining suitable habitat
retained within parks, private open space, or undeveloped properties. Additional development may
also contribute to degradation of the aquatic habitat in the bay and tributary creeks. Grading
associated with construction activities generally increases erosion and sedimentation, and urban
pollutants from new development could reduce water quality if not properly treated and managed.
Recommendations to control erosion and sedimentation after grading should serve to minimize the
potential for water quality degradation.
With regard to development of the project site and its relationship to surrounding habitat, most of
the site is already extensively disturbed by motel-related improvements, and no cumulatively
considerable impacts on biological or wetland resource are expected as a result of anticipated
development. The nearest new development in the vicinity of the project site is the WinCup project
located to the north and separated by the Market Place shopping center, the Corte Madera
Cinema, an office complex, and the Marin Suites Hotel. The WinCup project involves reuse of a
developed site and is not expected to contribute any incremental reduction in essential natural
habitat for native plants and wildlife, when considered together with the proposed project. Wildlife in
the area have already become acclimated to human activity on the project site, and proposed
development is not expected to disrupt important movement corridors or access to surrounding
habitat. As concluded in the BRTPPR, the loss of the black-crowned night heron day roost location
on the site would not meet any thresholds of significance under CEQA, and would not contribute to
a significant cumulative impact on the black-crowned night heron populations in the San Francisco
Bay Area (LSA, 2016). Mitigation measures recommended above to address potential impacts on
regulated waters, potential bird nesting and bat roosting activities, and regulated trees would serve
to address project-specific impacts and mitigate them to less-than-significant levels. Participation in
the wetland conservation bank at the BRWCB or alternative programs, described above under
Impacts BIO-3, BIO-5, and BIO-6, would serve to address any contribution the project would make
on a cumulative reduction in jurisdictional waters in the site vicinity and region, including impacts on
the widgeon-grass sensitive natural community that would be eliminated from the site with the
proposed filling of the existing pond. As is the case with BRWCB, conservation banks are typically
designed to have a limited service and to ensure that the direct effects of participating development
projects on jurisdictional waters do not have an adverse effect on local and regional habitat values.
Thus, the project would not contribute to significant cumulative impacts on biological resources, and
no mitigation measures would be necessary.
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California brackishwater snail, Tryonia imitator, 28
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CORTE MADERA INN POND
SECTION 404
JURISDICTIONAL DELINEATION

A.

Purpose

This report and accompanying map of the Corte Madera Inn Pond in Marin County present a
delineation of jurisdictional "waters of the U.S." under Section 404 of the Clean Water Act (“CWA”).
As defined in CWA Section 404 and its implementing regulations "waters of the U.S." include
coastal waters, rivers, streams (including intermittent streams), lakes, ponds, and wetlands (see
generally 33 CFR Part 328). Any discharge of fill or dredged material into waters of the U.S. is
subject to regulation by the U.S. Army Corps of Engineers (“Corps”) under CWA Section 404.

B.

Location

The Corte Madera Inn Pond site is in central Marin County immediately west of Highway 101
about 0.25 miles north of the Tamalpais Drive exit of the Highway. The site includes the pond
and immediate surroundings, which is adjacent to and immediately north of the restaurant
(formerly Max’s) associated with the Inn (Figure 1). Access is from the restaurant parking lot.

C.

Site Description/Ecological Setting

The site is located at and partially within the western edge of the historic edge of the San
Francisco Bay and rests on low, relatively level ground. The pond area was cut off from tidal
action by diking, the Northwest Railroad and Highway 101, before the pond was constructed in
the 1950’s. The Town constructed the pond and adjacent lagoons to be part of the Town’s storm
drainage system and the pond was connected to the lagoon’s via a 30” culvert and slide gate.
However, the pond is not used as part of the flood control infrastructure and the Town has
determined that it is not needed for flood protection. The slide gate is only operated for
maintenance purposes.
The pond receives some water from the surrounding areas in the winter from a 10” pipe at its
northwest end. However, water in the pond is primarily manipulated through raising or lowering
the water level in the adjacent lagoons, which is controlled by the Town. The Town usually
lowers the levels during the winter to -2 to -2.5 ft mean sea level (msl) in the pond and allows the
level to increase to about 1 ft msl in the spring and thereafter (Wetland Research Associates
1985).
The pond is relatively deep and much of it is steep-sided. Marsh or other wetland vegetation is
almost entirely absent-except in a few areas along a thin fringe of the pond. It is surrounded by
urban landscapes with the hotel adjacent to the north, west, and south sides and Highway 101 on
1
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the east side. The banks of the pond are dominated by non-native, planted species, such as
pines, eucalyptus, oleander, and annual grasses.

D.

History

The pond was the subject of a delineation by Zentner and Zentner in the year 2000 (Figure 2),
which was later verified by the Corps in 2001. The delineation found that a total of approximately
0.65 acres of the pond was jurisdictional at around the +1ft msl contour. A public notice for the
project was distributed in 2003 (Corps file #25533N); however, the project was put on hold and
was never completed.
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II.

JURISDICTIONAL DELINEATION

Boundaries between jurisdictional areas and uplands were determined in accordance with
defined jurisdictional limits under CWA Section 404 as summarized below.

A.

Introduction

As defined by the Army Corps of Engineers (Corps), “wetlands” are areas periodically or
permanently saturated by surface or groundwater and typically support vegetation adapted to
life in saturated (hydric) soil. Wetlands are recognized as important features on a regional and
national level due to their high inherent value to fish and wildlife, use as storage areas for storm
and floodwaters, promotion of groundwater recharge, and their water filtration and purification
functions. “Other waters” include tributaries or drainage ditches which exhibit perennial or
ephemeral flow to a navigable waterway, wetland, or other significant water feature. Other
waters may not necessarily be wetlands.

B.

Methods

Boundaries between jurisdictional areas and uplands were investigated using the routine on-site
assessment procedure, Section D, Subsection 2, page 57 of the 1987 “Corps of Engineers
Wetlands Delineation Manual” (Environmental Laboratory 1987; hereafter the “Delineation
Manual”) as modified by the new Interim Arid West Supplement to the Delineation Manual
(Environmental Laboratory 2006; hereafter the AWS). Dominant plant species, soil characteristics,
and hydrology indicators were noted within a 10-foot by 10-foot plot at each sample point
(Appendix A contains delineation data sheets and Sheet 1 contains draft jurisdictional delineation
maps). Wetlands were distinguished from uplands on this site by the presence of: 1) hydrophytic
vegetation, 2) wetland hydrology, and 3) hydric soils (defined below). Data point(s) were mapped
onto a 1-inch to 40-foot scale map (Figure 3).

1.

Hydrophytic Vegetation

Hydrophytic vegetation is dominated by plant species that can tolerate prolonged inundation or
soil saturation during the growing season. More than 50% of the dominant species must be
wetland indicators of FAC, FACW and OBL or outweigh them using a prevalence index for the
vegetation to be considered hydrophytic. These wetland indicators, or hydrophytes, are listed in
the Delineation Manual as OBL, FACW, and FAC. Other plants are listed as FACU or NI, and
unlisted plants are considered as UPL. These abbreviations are defined as follows:
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OBL

Obligate Wetland Plants. Plants that occur over 99% of the time in wetlands.

FACW Facultative Wetland Plants. Plants that occur 67% to 99% of the time in
wetlands.
FAC

Facultative Plants. Plants likely to occur 33% to 67% of the time in wetlands.

FACU Facultative Upland Plants. Plants that occur 1% to 33% of the time in wetlands,
but which occur more frequently in uplands.
NI

Non-indicator plants. (These must be checked against the National Indicator List
and could be changed to a wetter or drier status)

UPL

Upland Plants. Plants that occur less than 1% of the time in wetlands.

Note: The 3 facultative categories are subdivided by (+) and (-) modifiers. FAC+ species are
considered to be wetter (have a greater estimated probability of occurring in wetlands) than FAC
species. FAC- species are considered to be drier (have a lesser estimated probability of occurring
in wetlands) than FAC species.

2.

Hydric Soils

Hydric soils develop under the low oxygen conditions typical of prolonged inundation or
saturation, and generally show visible indications of chemical reduction. The hydric nature of a
soil is most often indicated by low matrix chromas of 0 to 1, or 2 with mottles, and is determined
by comparing the wetted soil with Munsell Soil Color Charts. The hydric nature of a soil may also
be indicated by the presence of manganese or iron nodules, or other more subtle characteristics.

3.

Wetland Hydrology

Common wetland hydrology indicators demonstrate inundation or saturation and include
observations of standing water, saturated soils, algal mats, water-matted detritus, and water
stains on rocks or other objects. In evaluating these hydrology indicators some attention must be
given to the frequency and duration of inundation, and the effects of recent weather, unusual
flooding and climatic fluctuations. According to the AWS, an area must have “14 or more days of
flooding or ponding or a water table 12 inches (30 centimeters) or less below the soil surface,
during the growing season at a minimum frequency of 5 years in 10 (50 percent or higher
probability)” to satisfy the hydrology standard. The old standard (US Army Corps 1987 Manual)
was that an area must have ponding for 5% of the growing season (18 days in California) or a
water table at a depth equal to 80% of the root mass.

4

4.

Other Waters

The Corps also regulates “other waters tributary to waters of the U.S.” Boundaries between
uplands and other waters are determined based on water elevations and geomorphic features. In
freshwater conditions, the boundary between uplands and other waters is the ordinary high
water mark (OHWM). In tidal conditions, the boundary is set by the high tide line, roughly
equivalent to mean high water.

C.

Results

The majority of the site is upland. Jurisdictional areas, which totaled 0.64 acres, include only the
pond, which is jurisdictional as an “other waters” of the United States. The delineation data
sheets are found in Appendix A.
1.

Jurisdictional Areas
a.

Other Waters

Total Area: 0.64 acres
Areas: A
Data Points: 2 and 4
The pond is jurisdictional at approximately the +1.0 ft contour (msl), the elevation maintained by
the City during spring and summer--though it does drop down to approximately the 0 ft contour
on the south end of the pond by the parking lot. The total acreage was 0.0644, nearly the same as
the previous delineation in 2000, but was rounded to 0.64 for simplicity. The pond itself is nearly
all unvegetated, except for relatively sparse hydrophytic vegetation found in a few areas along a
thin (approximately 18-inch) fringe of the pond. This fringe of vegetation primarily included
saltgrass (Distichlis spicata) and rabbitsfoot grass (Polypogon monspelliensis), fat hen (Atriplex
triangularis) and common three-square (Schoenoplectus pungens) were noted as well. The pond is
not a wetland under the Corps’ definition due to the lack of vegetation but is jurisdictional as
“other waters of the U.S.”.

2.

Non-Jurisdictional Areas
b.

upland

Data Points: 1, 3, and 5
Upland vegetation dominates the areas above the 0 to 1-foot contours (msl), which are the
artificial slopes of the pond. Non-native annual grasses and a mix of associated weeds dominate
these areas with an overstory of planted trees. Planted shrubs are located higher up the slope.
5

The soil colors ranged from 7.5 YR 4/4 to 7.5 YR 4/3 and are clearly fill soils. Common dominants
at the upland sample points included ice plant (Carpobrotus sp.), ripgut grass (Bromus diandrus,
UPL), Italian ryegrass (Lolium multiflorum, FAC); wild oat (Avena fatua, UPL)along with the planted
ornamentals. Soils were non-hydric in character and there were no wetland hydrology indicators.

References
WESCO. 1989. Edgewater Lagoon Biological Assessment. Report Prepared for Town of Corte
Madera Planning Department.
Wetlands Research Associates. 1985. Biological Characterization: Corte Madera Inn Lagoon. Report
prepared for Meley, Lofrano Architects.
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Bird Species
American Kestrel
Black Crown Sparrow
Song Sparrow
House Sparrow
Chipping Sparrow
Anna's Hummingbird
Brewer's Blackbird
Western Scrub-Jay
American Crow
Common Raven
Ruby-crowned Kinglet
Yellow-rumped Warbler
Rock Dove
Mourning Dove
Black Phoebe
Cedar Waxwing
Pied-billed Grebe
American Coot
Caspian Tern
California Gull
Ring-billed Gull
Western Gull
Forster's Tern
Common Tern
Royal Tern
Belted Kingfisher
American White Pelican
Double-crested Cormorant
Great Cormorant
Northern Pintail
American Wigeon
Green-winged Teal
Northern Shoveler
Cinnamon Teal
Mallard
Gadwall
Lesser Scaup
Redhead
Canvasback
Canadian Geese
Bufflehead
Common Goldeneye
Hooded Merganser
Ruddy Duck
Spotted Sandpiper
Sanderling
Dunlin
Western Sandpiper
Semipalmated Plover
Killdeer
Black-necked Stilt

Falco sparverius
Eremopterix nigriceps
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Passer domesticus
Spizella passerina
Calypte anna
Euphagus cyanocephalus
Aphelocoma californica
Corvus brachyrhynchos
Corvus corax
Regulus calendula
Setophaga coronata
Columba livia
Zenaida macroura
Sayornis nigricans
Bombycilla cedrorum
Podilymbus podiceps
Fulica americana
Hydroprogne caspia
Larus californicus
Larus delawarensis
Larus occidentalis
Sterna forsteri
Sterna hirundo
Thalasseus maximus
Megaceryle alcyon
Pelecanus erythrorhynchos
Phalacrocorax auritus
Phalacrocorax carbo
Anas acuta
Anas americana
Anas carolinensis
Anas clypeata
Anas cyanoptera
Anas platyrhynchos
Anas strepera
Aythya affinis
Aythya americana
Aythya valisineria
Branta canadensis
Bucephala albeola
Bucephala clangula
Lophodytes cucullatus
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Long Billed Dowitcher
Marbled Godwit
Long Billed Curlew
Whimbrel
Black-bellied Plover
American Avocet
Lesser Yellowlegs
Greater Yellowlegs
Willet
Great Egret
Green Heron
Snowy Egret
Black-crowned Night-Heron
Great Blue Heron

Limnodromus griseus
Limnodromus scolopaceus
Limosa fedoa
Numenius americanus
Numenius phaeopus
Pluvialis squatarola
Recurvirostra americana
Tringa flavipes
Tringa melanoleuca
Tringa semipalmata
Ardea alba
Butorides virescens
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Aramidae, Gruidae, Rallidae
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Kingfishers
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Group Name
Diurnal Raptors
Emberizine Sparrows and
their Allies
Grebes
Gruiformes

Families

Gulls, Terns, and Skimmers Laridae
Hummingbirds
Icterids

Pelcaniformes
Pigeons and Doves
Shorebirds
Swans, Geese, and Ducks
Tyrant Flycatchers
Wading Birds
Waxwings

Trochilidae
Icteridae

Alcedinidae
Cinclidae, Regulaidae, Slyviidae, Timaliidae,
Turdidae
Anhingidae, Fregatidae, Pelecanidae,
Phaethonidae, Phaethotidae, Phalacrocoracidae,
Sulidae
Columbiae
Charadriidae, Haematopodidae, Jacanidae,
Recurvirostridae, Scolopacidae
Anatidae
Tyrannidae
Ardeidare, Ciconiidae, Phoenicopteridae,
Threskiornithidae
Bombycillidae
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GENERAL EXTENT OF WIDGEON GRASS
SPRING/SUMMER OF 2016
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September 19, 2016
Adam Wolff, AICP
Director, Planning and Building
Town of Corte Madera
300 Tamalpais Drive
Corte Madera, CA 94925
Subject:

Corte Madera Inn Biological Resources Third Party Peer Review

The Town of Corte Madera (Town) requested LSA provide a third party peer review of the Biological
Resources section of the Corte Madera Inn Environmental Impact Report (EIR) and associated
background materials. The primary purpose of this review is to provide an independent evaluation of
the existing conditions of the pond on the Corte Madera Inn (hereafter referred to as the pond), assess
the significance of the proposed filling of this feature under the California Environmental Quality Act
(CEQA), and provide our professional opinion as to whether the proposed mitigation is adequate.
Specifically we were requested to evaluate:
•

The presence and extent of widgeon-grass (Ruppia maritima) in the pond.

•

Status of widgeon-grass mats as a sensitive natural community under CEQA and suitability of
proposed mitigation.

•

CEQA significance of jurisdictional waters and mitigation requirements.

•

Review on the current wildlife habitat value of the pond, including bird activity and importance.

DOCUMENT REVIEW
In the project DEIR/FEIR, biological resources have been identified as present or presumed present
within the Project footprint and potential effects of the Project on these resources have also been
considered. In order to assess the wildlife habitat value of the pond, significance of the pond and
widgeon-grass occurrence, LSA Biologists reviewed the DEIR/FEIR as well as the following
documents before conducting the field survey:
•

Town of Corte Madera General Plan and Code of Ordinances

•

Memorandum from Jim Martin, Environmental Collaborative to Ms. Amy Skewes-Cox, dated
March 11, 2016, Subject: Review of Additional Comments Pertaining to Biological Issues, Corte
Madera Inn Final EIR

•

Letter from David Bracken, Town of Corte Madera Manager/Engineer/Director of Public Works
to Bruce H. Wolfe, Executive Officer California Regional Water Quality Control Board, dated
June 16, 2016, Regarding: Corte Madera Inn Rebuild U.S. Army Corps of Engineers (USACE)
Permit Application Public Notice Number: 2000-255330N

•

Memorandum from John Zentner, Zentner and Zentner Land Planning and Restoration to Doug
Sherer, Reneson Group, dated June 30, 2016, regarding wigeon-grass at Corte Madera Pond
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•

Photographs of the pond taken by the Town on: October 20, 2014; December 9, 2014; December
8, 2015, March 2, 2016; April 28, 2016; May 4, 2016; May 16, 2016; and July 18, 2016 and
Zentner and Zentner on: March 19, 2013; June 17, 2013; August 8, 2013; October 10, 2013;
October 23, 2013: and May 13, 2014

•

Public comments received by the Town of Corte Madera between the January 12 and February
26, 2016 (http://townofcortemadera.org/DocumentCenter/View/2000). Specific comments
reviewed were:
○

Memorandum from Peter R. Baye, Ph.D., Coastal Ecologist/Botanist, dated February 15,
2016

○

Letter from Audubon Canyon Ranch, dated February 9, 2016

○

Letter from Marin Baylands Advocates, dated February 18, 2016

SITE SURVEY METHODS AND OBSERVATIONS
LSA Biologists Sheryl Creer and Eric Lichtwardt conducted a site visit on July 7, 2016 to survey the
extent of widgeon-grass in the pond and evaluate the existing conditions for wildlife habitat. The
survey was conducted from approximately 1233 hours to 1500 hours. Both biologists walked around
the entire pond viewing the widgeon-grass mats from different angles and mapping the coverage of
the mats on an aerial photograph. During the survey, they also consulted the widgeon grass map in the
Zentner and Zentner June 30, 2016 memo. Mr. Lichtwardt also surveyed the pond and adjacent
ornamental vegetation for wildlife. Both biologists recorded observations in field notebooks and used
a digital camera to document the extent of the widgeon grass and shoreline vegetation. Binoculars
(10x42) were used to survey inaccessible areas and observe wildlife. All wildlife species observed
were recorded in a field notebook.
At the time of the site visit, the pond was not filled to capacity and the water covered approximately
0.56 acres in area; the water was relatively clear and the pond bottom was visible with a maximum
water depth of approximately 2 feet. Due to the relatively low water, exposed areas of pond bottom
were present at the north end of the pond and a small area at the southwestern edge of the pond
(Figure 1) and the waterline around the entire pond was bordered by a 1 to 2-foot band of sloping,
bare mud bank. The bare mud was bordered on the upper edge by saltgrass (Distichlis spicata), a
native plant, as well as an abundance of non-native species including iceplant (Carpobrotus sp.),
sweet fennel (Foeniculum vulgare), slender wild oat (Avena barbata), English ivy (Hedera helix),
pampas grass (Cortaderia selloana), and rabbitfoot grass (Polypogon monspeliensis). The dominant
vegetation surrounding the pond are non-native ornamental trees including blackwood acacia (Acacia
melanoxylon), red iron bark (Eucalyptus sideroxylon), glossy prevent (Ligustrum lucidum), Brazilian
pepper (Schinus terebinthifolius), and myoporum (Myoporum laetum). Monterey pine (Pinus radiata)
is also present; this species is native to California, but not to Marin County.
A submerged aquatic plant community comprised of widgeon-grass with associated algal mats
floating on the pond surface was present in the pond; more than half of the pond supported widgeongrass mats (Figure 1). Anchored stalks of widgeon-grass were also evident under the surface of the
water where the leaves had presumably died back. Photos of the pond are included in Appendix A:
Site Photos. Western mosquito fish (Gambusia affinis) were present in the pond and a single blackcrowned night-heron (Nycticorax nycticorax) was observed perched in a tree adjacent to the western
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edge of the pond. A black phoebe (Sayornis nigricans) was also foraging near the pond. No other
birds or other wildlife species were observed during the survey.

CEQA SIGNIFICANCE OF WIDGEON-GRASS OCCURRENCE
The project DEIR/FEIR did not identify widgeon-grass mats or any other sensitive natural
communities on the project site and stated that the project would therefore not have any substantial
adverse effect on any such communities. However, subsequent observations indicated the presence of
aquatic vegetation in the pond and Peter Baye suggested in his 2016 memo that the aquatic vegetation
in the pond was likely this widgeon-grass. Zentner and Zentner in their June 2016 memo confirmed
that the aquatic plant in the pond was indeed widgeon-grass and provided a map showing it covering
approximately 0.17 acres centered on the deepest portion of the pond. During LSA’s subsequent
surveys, additional areas of widgeon-grass were identified and mapped in the pond (Figure 1). This
difference can likely be attributed to the additional time-period for plant growth. Based on the
combined observations of Zentner and Zentner and LSA in 2016, the extent of widgeon-grass is 0.42
acres (Figure 1) or approximately 75 percent of the pond.
Data provided in the 2016 Zentner and Zentner memo (Table 1, survey records by year) and our
review of Google Earth imagery and other available photographs supports Zentner and Zentner’s
conclusion that the coverage of widgeon-grass in the pond varies by season and from year to year
with widgeon-grass being absent or rare some years based on pond management.
Patches of widgeon-grass with a greater than 50 percent relative vegetative cover are considered a
distinct vegetation alliance, termed widgeon-grass mats (Ruppia maritima Aquatic Herbaceous
Alliance) as defined in Sawyer et al. (2009). Widgeon-grass mats have a State rarity ranking of S2
(Sawyer et al. 2009). Plant communities with a state rarity ranking of S1, S2, or S3 are considered of
special concern by the California Department of Fish and Wildlife (CDFW). Therefore, the widgeongrass mats present in the pond would be considered a sensitive natural community.
CDFW recognizes that not all impacts to a specific sensitive vegetation community location are likely
to be a serious threat to the existence of all high quality stands of a community type or constitute a
significant impact to other associated plant or animal elements of significance. CDFW provides
guidelines on ascertaining whether a specific occurrence of a sensitive natural community represents
a “high-quality” occurrence of that community. CDFW’s 1 guidance for assessing whether a stand is
high quality or not involves a flexible set of criteria such as the range of existing sustainable
occurrences of this element or vegetation type based on site quality, defensibility, size, and
surrounding landscapes. Example considerations provided by CDFW for evaluations include:
•

lack of invasive exotic species.

•

evidence of human-caused disturbance.

•

evidence of reproduction present (sprouts, seedlings, adult individuals of reproductive age), and

•

no significant insect or disease damage, etc.

1

https://www.wildlife.ca.gov/Data/VegCAMP/Natural-Communities/Background
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The pond at the Inn is a highly manipulated remnant of a slough that historically connected to the
San Francisco Bay (Bay). As we understand, the pond currently receives outflow water from Lagoon
# 1 via a 30-inch gravity-fed pipe that is not constrained by slide gates. Lagoon #1 is fed by Corte
Madera Creek, which is connected to the Bay. A slide gate is present on the east side of the pond that
can be opened to drain the pond through a culvert under Highway 101 to Shorebird Marsh. However,
the Town keeps this gate closed to prevent flooding in the pond during high tides. Accordingly, water
quality in the pond is fresh to slightly brackish and is no longer subject to regular tidal influence. The
pond is additionally isolated by development and the surrounding vegetation and habitats are
dominated by exotic vegetation.
As such, in our opinion the widgeon-grass community in the pond does not represent a high-quality
occurrence of this vegetation type given that it is within a highly modified aquatic habitat that is part
of an actively managed stormwater management and flood control system. Additionally, the pond is
surrounded by a developed urban landscape and based on available information receives limited use
by wildlife or native fish species that would utilize widgeon grass for food or cover. Nonetheless, our
opinion is the loss of this widgeon-grass community constitutes a significant impact under CEQA
given the CDFW state rarity ranking and the substantial, cumulative historic loss of aquatic
communities in the region.

SPECIAL AQUATIC SITE AND SECTION 404 JURISDICTIONAL WATERS
As noted in the memorandum from Peter R. Baye, Ph.D. (February 15, 2016), the pond supports
rooted aquatic vegetation or “vegetated shallows,” which is recognized by the USACE as a “Special
Aquatic Site.” Special Aquatic Sites are defined under the federal Clean Water Act (CFR 40 §230):
•

§ 230.40 — Sanctuaries and refuges.

•

§ 230.41 — Wetlands.

•

§ 230.42 — Mud flats.

•

§ 230.43 — Vegetated shallows.

•

§ 230.44 — Coral reefs.

•

§ 230.45 — Riffle and pool complexes.

It is important to note, that the CEQA issue of widgeon-grass mats as a sensitive natural community,
discussed above, is a completely different State issue and not relevant to Special Aquatic Sites under
the federal Clean Water Act (CWA). The term “Special Aquatic Site” has specific meaning under the
CWA Section 404 regulatory program. The Environmental Protection Agency’s (EPA) 404(b) (1)
guidelines establish substantive criteria for evaluating applications for permits for regulated dredge
and fill activities. Under the Guidelines, the discharge of fill into a “Special Aquatic Site” is
prohibited unless the applicant has clearly demonstrated that the proposed discharge represents the
least environmentally damaging practicable alternative that will achieve the basic project purpose.
With limited exceptions, projects which will cause or contribute to significant degradation of waters
of the U.S. cannot be permitted. This determination is based on factual determinations and the
findings of compliance or non-compliance with the guidelines. The determination of least
environmentally damaging practicable alternative and associated factual determinations is a specific
analysis and process conducted as part of the USACE permit regulations. This analysis for and
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determination of the least environmentally-damaging practicable alternative is subject to specific
criteria under the Clean Water Act regulations which is different than CEQA’s substantive mandate
for consideration of project alternatives. In any event as stated in the project DEIR/FEIR, the filling
of the 0.64-acre pond that is subject to jurisdiction of the USACE represents a significant impact on
federally protected waters as defined by Section 404 of the Clean Water Act (CWA) whether or not
the pond is considered a Special Aquatic Site. As a note, the EPA’s Guidelines have also been
adopted by the San Francisco Bay Regional Water Quality Control Board for evaluation of proposed
fill of wetlands in this region.
Based on the new information regarding the presence of widgeon-grass, the USACE has affirmed that
the 2013 verified jurisdictional determination (the extent of Clean Water Act jurisdiction) is still valid
and that they do not intend to update the 2013 verified jurisdictional determination based on the
observed presence of widgeon-grass (series of e-mail communications between Sahrye Cohen and
Roberta Morganstern, USACE, yourself and Jim Martin between 8/19/2016 and 9/9/2016).
The 2013 verified jurisdictional determination shows the entire pond as Waters of the United States,
with small areas of wetlands mapped, but not quantified, at the northern and northeastern edge of the
pond. The verified jurisdictional determination map additionally contains a disclaimer that the extent
for wetland on the map represents the conditions at the time of the survey and that the boundaries of
the wetlands may change. While the USACE has not previously and apparently does not intend to
formally verify a new jurisdictional determination that specifically delineates (e.g., quantifies) the
acreage of submerged aquatic vegetation, open water, and fringe wetland components within the
Waters of the United States within the pond, they have indicated the effects on these communities
will be taken into consideration as part of the permit evaluation process. The USACE Public Notice
for the Project’s permit application further notes the pond contains submerged aquatic vegetation,
wetlands, and open water.
This lack of a confirmed quantification of these various components of the USACE jurisdiction
creates a technical ambiguity with regard to the Town’s policies which rely on confirmed wetland
delineations for identifying the extent of wetlands. While the EPA’s Section 404(b) (1) guidelines
make a distinction between vegetated shallows and wetlands in the factual determination
requirements, rooted aquatic vegetation which are “inundated either permanently or periodically at
mean water depths <6.6 ft, or the soil is saturated to the surface at some time during the growing
season of the prevalent vegetation” meet the USACE definition of wetland (Environmental
Laboratory 1987). In other words, submerged vegetation such as occurs at the pond are a subset of the
broader category of wetlands as defined by the USACE. While our opinion is areas supporting
widgeon grass meet USACE wetland criteria, it should also be recognized that the USACE and EPA
are the agencies with regulatory authority for determining the extent of Water of the United States
and the extent/boundaries of the constituent elements of this jurisdiction.
Given the lack of a clear verified delineation quantifying the extent of submerged aquatic vegetation,
open water, and fringe wetland components from the USACE, the EIR discussion of wetlands and
associated Town policies should be updated to reflect the possibility that areas in the pond supporting
widgeon-grass meet the USACE definition of wetland. This information continues to support the
conclusion in the EIR that potential impacts on regulated waters is significant and remains significant
regardless of the distinctions between wetlands, submerged aquatic vegetation, and unvegetated other
waters.
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ESSENTIAL FISH HABITAT
The pond is identified as Essential Fish Habitat (EFH) for Pacific salmon as mapped by National
Marine Fisheries Service (NMFS). The Pacific Coast Salmon Fishery Management Plan (PCSFMP)
defines EFH for salmon as the waters and substrate necessary for eggs and spawning, larvae/alevins,
juveniles (freshwater), juveniles (estuarine), juveniles (marine), and adults. The pond is not identified
as EFH for Pacific Ground Fish. Pacific Ground Fish EFH includes all current tidally influenced
waters in the San Francisco Estuary.
EFH is administered under The Magnuson-Stevens Fishery Conservation and Management Act
(MSA), authorized in 1996. The MSA requires NMFS to identify, conserve, and enhance EFH for
those species regulated under a federal Fisheries Management Plan, in this case the Pacific Salmon
Fishery Management Plan. Specifically, the MSA requires: (1) federal agencies to consult with
NMFS on all actions or proposed actions authorized, funded, or undertaken by the agency that could
adversely affect EFH; (2) NMFS to provide conservation recommendations for any federal or State
action that could adversely affect EFH; and (3) federal agencies to provide a detailed response in
writing to NMFS within 30 days of receiving EFH conservation recommendations. The USACE has
initiated consultation with NMFS regarding impacts to EFH and federally-listed salmon for the Corte
Madera Inn pond (Gary Stern, NMFS Santa Rosa, pers. com. with Eric Lichtwardt, LSA August 23,
2016).
While EFH evaluations are federal responsibilities, CEQA significance criteria consider whether a
project will:
Conflict with the provisions of an adopted Habitat Conservation Plan, Natural Community
Conservation Plan or other approved local, regional, or State habitat conservation plan?
The PCSFMP can be interpreted to represent a regional conservation plan and potential conflicts with
the PCSFMP should be considered in the EIR.
Although, the pond is located within an area designated as EFH, the pond itself does not currently
have a viable connection to areas where Pacific salmon or ground fish occur (i.e., San Francisco Bay)
and does not meet any of the criteria, noted above, that define EFH for salmon. As such, the proposed
filling of the pond would not affect current habitat values for salmon. The PCSFMP also contains
language regarding restoration of habitats:
“if degraded or inaccessible aquatic habitat has contributed to reduced yields of a species or
assemblage and if those conditions can be reversed through such actions as improved fish
passage techniques, improved water quality measures, and similar measures that are
technologically and economically feasible, EFH should include those habitats that would be
necessary to the species to obtain increased yields. In addition, the EFH regulations
recognize the importance of ecosystem restoration and allows EFH to be designated in
certain historical habitats, provided that they are necessary to support rebuilding the fishery
and that restoration is technologically and economically feasible.”
The PCSFMP does not contain specific goals or objectives for rebuilding the salmon fishery in this
area and the pond has not been designated by NMFS as necessary for the survival and recovery of
listed salmonid populations (e.g., the pond is not within the boundaries of designated critical habitat
for the listed salmonid species). In the broader context of habitat restoration “necessary to support
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rebuilding the fishery,” restoration of tidal action to the pond is likely technologically feasible.
However, restoration would likely be extremely expensive and would have minimal benefit for the
rebuilding the salmon fishery. In our opinion is the filling the pond would also not conflict with the
management goals or conservation objectives of the PCSFMP.

WILDLIFE HABITAT VALUE OF POND
As previously noted, the vegetation around the pond is dominated by non-native ornamental trees. In
regards to wildlife, the primary value to such plantings is to native birds that typically occur in urban
areas. Non-native species such as the European starling (Sturnus vulgaris) also use ornamental
plantings, but these species are not protected by federal or State laws and our concern here is with
native protected species. Most native birds species that occur in urban settings are common, widely
distributed species such as the black phoebe, mourning dove (Zenaida macroura), Anna’s
hummingbird (Calypte anna), American crow (Corvus brachyrhynchos), and house finch
(Haemorhous mexicanus), all of which have been observed in the vegetation around the pond. Large
trees in urban areas can also be used as roosting sites by waterbirds such as black-crowned nightherons which is the case with some of the trees adjacent to the pond.
Zentner and Zentner conducted monthly bird surveys at the pond and in adjacent areas (e.g., Shore
Bird Marsh) from 1999-2000, 2001-2002, and 2013-2014. Over the course of their surveys, they
recorded approximately 14 species of birds at the pond, but some of their observations appear to be
misidentifications or errors in their reports. There are other odd or unexpected bird observations in the
Zentner and Zentner (2014) report with no discussion or indication that the observers understood the
unusual nature of what they reported 1. Nonetheless, the reports document that most of the birds
observed at the pond are common urban species and the pond does not appear to be an important local
habitat for wildlife associated with wetlands. The project EIR reaches similar conclusions based on
the data provided by Zentner and Zentner surveys and a field reconnaissance survey by personnel
from Environmental Collaborative, who prepared the EIR. Based on LSA’s field survey of the pond
and review of the relevant document we concur that the pond is not an important local or regional
wildlife resource.
In regards to the black-crowned night-heron roost, Zentner and Zentner reported 24 black-crowned
night-herons (FEIR Comment C24-2) roosting in trees adjacent to the pond in December 2014, but
did not observe any nests. LSA observed a single adult black-crowned night-heron roosting in a pondside tree during their July 2016 survey and also noted the lack of nests in trees around the pond.
Based on these observations, the larger trees around the pond are used as a day roost by non-breeding
black-crowned night-herons, but not as a nesting area (i.e., rookery).
Heron breeding rookeries are considered native wildlife nursery sites and impacts to breeding
rookeries would be considered a significant impact under CEQA. However, since it does not appear
that black-crowned night herons are breeding at the site the roost would not be considered sensitive in
this regard.

1

For example in their 2014 report, they list an observation of a “black crown sparrow’ (Eremopterix nigricepts) from the
pond area, the correct common name for this species is the black crown sparrow-lark; this bird is a North African to
Middle Eastern species unknown from California. They also include two observations of the great cormorant
(Phalacrocorax carbo) an East Coast and European species that has not been recorded in western North America.
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Black-crowned night heron day roosting substrates are quite variable. They use a variety of substrates
such as native and non-native trees and shrubs and roosts do not need to be over or near water. Day
roosts are often in urban parks and other human environments. For example, LSA biologist Eric
Lichtwardt has informally monitored a long occupied black-crowned night-heron roost in Chinese
elms along Washington Avenue in downtown Point Richmond, the nearest potential foraging area
(shore of San Francisco Bay) is 0.29 miles west over a steep hill and in the evening he has frequently
observed herons flying northwest to more distant foraging areas. Essentials components of roosting
habitat appear to be dense cover, not necessarily free from human disturbance and fresh, brackish or
saltwater feeding grounds nearby. The comment letter from Audubon Canyon Ranch (ACR) points
out that communal heron roosts provide important functions for these birds including
thermoregulatory benefits and reduction in predation risk, and that the San Francisco Bay Area is
regionally and globally important for wading birds including black-crowned night-herons. The ACR
further acknowledges that the loss of a single roost site will not likely contribute to negative impacts
to local or regional black-crowned night-heron abundances, but represents incremental loss of
valuable habitat that may contribute to cumulative impacts in the San Francisco Bay Area.
LSA concurs with these general assessments; however, the loss of the Inn day roost site as an impact
does not meet any of the Significance Criteria identified in the EIR, Section 4.3, page 4.3-16. We also
do not believe the potential loss of the day roost will likely significantly contribute to cumulative
impacts to black-crowned night-heron populations in the San Francisco Bay Area. Potential day roost
habitat for black-crowned night-herons (i.e., ornamental landscape trees) is abundant and widely
distributed throughout the Bay Area, including areas in the vicinity of the Inn in Marin County. The
pond may provide an advantage to the Inn roost as adjacent foraging area, but the presence of the
pond is not likely an essential element for the existence of the roost at this site. The size and structure
of the roost trees may be a more important element. As noted previously, black-crowned night-herons
frequently use stands of ornamental landscape trees that are not located near ponds or estuaries as
roost sites. ACR comment on the lack of information on successfully translocating a roost site or
other appropriate mitigation is not relevant to the Inn roost because as noted above under CEQA
impacts to this roost would not be considered significant.

MITIGATION
As discussed in the project EIR/FEIR, the Town of Corte Madera General Plan requires a minimum
mitigation ratio of 2:1for lost jurisdictional waters to ensure no net loss of wetland acreage, function,
water quality protection, and habitat value (Implementation Program RCS-8.2a). This policy further
specifies that the restoration of wetlands off-site will only be allowed when an applicant has
demonstrated that on-site restoration is not feasible and that the offsite restoration will result in no net
loss of wetlands.
The applicant has previously purchased and has proposed using 1.20 acres of wetland credits from the
Burdell Ranch Wetland Conservation Bank (BRWCB) as mitigation for the filling of the pond. The
Town also requires that offsite mitigation acres should preferably consist of the same habitat type that
would be lost.
The BRWCB is located approximately 17 miles north of the pond and contains a mix of preserved
and constructed non-tidal seasonal wetlands and seasonally to perennially inundated channels. While
established as private enterprise, the BRWCB is now owned and managed by the California
Department of Fish and Wildlife. The Project site is within the Bank Service Area for sale of
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mitigation credits approved by USACE, California Department of Fish and Game [now Wildlife],
U.S. Fish and Wildlife Service, and EPA in the fall of 2000.
In order to meet the Town requirement of a 2:1 mitigation ratio, the applicant would need to provide
an additional 0.08 mitigation acres from the BRWCB, for a total of 1.28 mitigation acres. It should
also be noted the wetlands at BRWCB were constructed in 2002 and all established performance
criteria have been achieved. As such, the purchase of the credits ensures the Town’s requirement for
no net loss and actually a net gain of wetland acreage.
Although the purchased credits are for seasonal wetlands and are not of the same habitat type as the
affected pond, quarterly monitoring of bird use on the BRWCB from 2002 through 2005 identified
25 to 31 species using the Bank (LSA 2005). Many bird species using the BRWCB were the same
species Zentner and Zentner identified in their avian use study at the project site. Observations at
BRWCB included black-crowned night heron.
The restored/created seasonal wetlands (the wetlands that comprise the credits for sale) on BRWCB
are generally not suitable for supporting widgeon grass. However, based on the observations of
Zentner and Zentner during the surveys of the BRWCB in May 2016, extensive areas of widgeon
grass (substantially larger than the pond) are present within the channels preserved as part of the
BRWCB. LSA concurs with this assessment based on our previous monitoring of the BRWCB
between 2002 and 2005. Similar to the Corte Madera Inn pond, many of the channels and ditches on
the BRWCB are historic tidal channels.

CONCLUSIONS
Our analysis of the site conditions and review of applicable documents and comment letters
concludes:
•

Widgeon grass is present in the Corte Madera Inn Pond and based on observations during 2016,
widgeon-grass covers approximately 0.42 acres of the pond. It also appears the extent of
widgeon-grass varies seasonally and from year to year with widgeon-grass being absent or rare
some years.

•

The stand of widgeon-grass in the pond qualifies as a sensitive natural community by the CDFW
with a Statewide Rank of S-2. While in our opinion the widgeon-grass community in the pond
does not represent a high-quality occurrence of this vegetation, the loss of this community in the
pond constitutes a significant impact under CEQA based on the substantial, cumulative historic
loss of aquatic communities in the region and state rarity ranking of widgeon-grass stands. The
areas supporting widgeon-grass also meets the USACE definition of wetlands in our opinion.
Although the USACE has verified the extent of their jurisdiction at the pond, they have indicated
that they do not intend to update the 2013 jurisdictional determination to quantify the extent
submerged aquatic vegetation, open water, and fringe wetlands within their jurisdiction.

•

We concur with Dr. Baye’s assessment that the majority of the pond meets the criteria for a
Special Aquatic Site under the CWA 404 regulations. However, other than an acknowledgement
of this information in the EIR, the determination of Special Aquatic Sites and specific regulatory
findings for fill of Special Aquatic Sites is under the purview of the USACE and EPA.

•

The pond is within EFH for Pacific salmon; however, the pond is not tidal and is not connected
hydrologically to the San Francisco Bay where salmon occur. We do not believe filling of the

9/20/16 (P:\AWC1601 Corte Madera Inn\corte madera inn independent review 9-19-16.doc)

9

LSA ASSOCIATES, INC.

pond would conflict with the PCSFMP, an adopted management plan for Pacific Coast salmonid
populations, and constitute a significant impact under CEQA.
•

Based on the observations from the Zentner and Zentner surveys, most of the birds observed at
the pond are common urban species. Our professional opinion based on available information is
the pond does not appear to be an important local habitat for wildlife associated with wetlands
and we concur with the EIR’s conclusion that the loss of the pond as wildlife habitat would be
considered a less that significant impact under CEQA.

•

The black-crowned night-heron roosting site is not a nesting rookery, but is a day roost used by
this species. The types of ornamental landscape trees the herons use for roosting at this site are
abundant and widely distributed habitat in the Bay Area. The loss of the Inn roost trees (or the
pond next to the trees if the trees remain) would not affect a nursery site or likely have a
significant effect on the local or regional population of this species. As such, the potential loss of
the day roosting habitat and/or the pond would not meet the criteria for determining a significant
impact in the EIR.

•

The Project Applicant’s proposed mitigation to purchase 1.20 acres of wetland mitigation credits
at the BRWCB does not directly meet the Town’s mitigation ratio of 2:1 (1.28 acres would be
necessary) for lost jurisdictional waters (Implementation Program RCS-8.2a) or the Town’s
preference that offsite mitigation acres should consist of the same habitat type that would be lost.
As recommended in the DEIR, considerations for the appropriateness of the proposed mitigation
include:
○

The 0.08-acre shortfall in mitigation credits could be provided by increasing the wetland
mitigation credit purchase to 1.28 acres to achieve the 2:1 mitigation ratio.

○

The applicant’s proposed use of 1.20 acres of mitigation credits does ensure no net loss of
wetland acreage as the mitigation wetlands at BRWCB were constructed in 2001 and 2002
and have been in place and functional since that time. The credit purchase ensures no
temporal loss of functions values or risk of failure that the mitigation wetlands will meet
required performance standards.

○

The wetland mitigation credits at the BRWCB are of a different habitat type than the pond –
seasonal wetlands versus a perennial pond supporting widgeon-grass and open water.
However, substantial acreage of similar historic tidal channels (similar conditions to the
pond) and ditches supporting widgeon-grass and open water habitats were preserved as part
of the BRWCB establishment. These channels and ditches, while not direct “credit
categories,” provide similar habitat as the pond and represent a higher quality example of the
widgeon-grass natural community have higher habitat value because of the larger expanse of
preserved and managed contiguous wetland and upland habitats. While the preservation and
management of these other “non-credit” habitats are not direct “credit categories” at
BRWCB, the transfer of these habitats to the CDFW for ownership and management were an
interdependent result of the construction and sale of the seasonal wetland mitigation credits.
And this would serve to fully mitigate the potentially significant impact of eliminating the
low-quality widgeon-grass sensitive natural community associated with the pond.
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If you have any questions or require further information, please do not hesitate to contact me.
Sincerely,
LSA ASSOCIATES, INC.

Steve Foreman
Principal/Certified Wildlife Biologist
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SOURCE: Aerial imagery from Marin County (2014).
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Appendix A: Corte Madera Inn Pond Site Photos

Photo 1. Southern end of pond with widgeon-grass mats and associated algae, view to
the west. July 7, 2016

Photo 2. Southern end of pond with widgeon-grass mats and associated algae in
foreground and trees used by roosting black-crowned night-herons in background,
view to the northwest. July 7, 2016
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Appendix A: Corte Madera Inn Pond Site Photos
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Photo 3. Northern end of pond, with submerged widgeon-grass stem (1). View to the
north. July 7, 2016

Photo 4. Northern end of pond, exposed mudflat in foreground, Corte Madera Inn
Restaurant in background, view to the south. July 7, 2016
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Photo 5. Close-up of widgeon-grass mats and associated algae. 1. Widgeongrass leaves 2. Anchored base of widgeon-grass

Photo 6. Close-up of exposed mud on eastern shoreline. July 7, 2016
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Appendix A: Corte Madera Inn Pond Site Photos

Photo 7. Eastern shoreline, with widgeon-grass mats in foreground and exposed mud
along the shore. View to the north. July 7, 2016.

Photo 8. Black-crowned night heron in tree adjacent to the western shore of the pond.
July 7, 2016.
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October 10, 2016
Adam Wolff, AICP
Director, Planning and Building
Town of Corte Madera
300 Tamalpais Drive
Corte Madera, CA 94925
Subject:

Corte Madera Inn Biological Resources Third Party Peer Review – Correction to
Discussion of Submerged Aquatic Vegetation and Wetlands

Dear Adam:
I need to provide a correction to our September 19, 2016 third party review letter for the Corte
Madera Inn project. In our discussion of Special Aquatic Site and Section 404 Jurisdictional Waters, I
incorrectly concluded areas in the pond supporting widgeon grass meet the USACE definition of
wetlands. While areas supporting widgeon grass may technically meet the USACE three-parameter
criteria for defining a wetland (wetland vegetation, wetland hydrology and hydric soils), the 1987
USACE Wetland Delineation Manual technical guidelines exclude areas supporting submergent
vegetation such as widgeon grass from being classified as wetlands.
This distinction is not provided in the USACE manual section on wetlands but is described in the
section on the technical criteria for Deepwater Aquatic Habitats, where Deepwater habitats are
defined as:
Deepwater aquatic habitats are areas that are permanently inundated at mean annual water
depths >6.6 ft or permanently inundated areas <6.6 ft in depth that do not support rootedemergent or woody plant species.3 (emphasis added)
This definition for deepwater aquatic habitats basically implies that permanently inundated areas
< 6.6 feet that support “rooted emergent” and “woody plant” species are wetlands. The referenced
footnote #3 further clarifies that:
Areas <6.6 ft mean annual depth that support only submergent aquatic plants are vegetated
shallows, not wetlands.
My mistake was in not catching this distinction and exclusion of submergent vegetation from being a
wetland in the type of aquatic habitat within the Corte Madera Inn pond. To further clarify this
distinction, emergent plants are defined by USACE as:
A rooted herbaceous plant species that has parts extending above a water surface.
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While I find this definition vague, other definitions such as provided by the US Fish and Wildlife
Service’s classification system 1 for wetlands and deepwater habitats provides more clarity for
emergent vegetation:
Rooted herbaceous and grasslike plants which stand erect above the water or ground surface
(excluding mosses or lichens).
Examples of emergent plants include cattails, bulrushes species, and cordgrass.
While the USACE manual interestingly does not define submergent aquatic vegetation, submergent
aquatic plants are typically defined as plants:
Rooted herbaceous plans that have most of their structures below water.
Common examples of submergent aquatic vegetation are pondweeds such as widgeon grass. The
primary distinction is emergent vegetation stands erect while submergent plants float in the water.
Further email correspondence from Roberta Morganstern and Bryan Matsumoto of the U.S. Army
Corps of Engineers (USACE) on September 29 and October 3, 2016, respectively, confirms that the
USCAE approved jurisdictional determination does not include areas supporting widgeon grass areas
as wetlands.
I have also provided a revised Figure 1 of the extent of widgeon grass in the pond to more clearly
differentiate the differences in the extent of widgeon grass from the April/May observations provided
by Zentner and Zentner and our observations on July 7.
Again I apologize for any confusion we may have caused and please if you have any questions or
require further information, please do not hesitate to contact me.
Sincerely,
LSA ASSOCIATES, INC.

Steve Foreman
Principal/Certified Wildlife Biologist

1

Cowardin LM, Carter V, Golet FC, LaRoe ET. 1979. Classification of wetlands and deepwater habitats of
the United States. U.S. Fish & Wildlife Service Pub. FWS/OBS-79/31, Washington, DC
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SOURCE: Aerial imagery from Marin County (2014).
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Widgeon-grass mapped
by Zentner and Zentner
April/May 2016- 0.17 ac.

Corte Madera Inn

Widgeon-grass Mats, Corte Madera Inn Pond

